VELMA GOLD, MINA FOSTER,

:  NUMBER:  523,079, “B”

WILLIAM J. GOLD, AND 

SUSAN OYLER

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

CHARLES WEST, JR., M.D.

KEITH SCOTT, M.D.

DOUGLAS SAWYER, M.D.

AND THE STATE OF LOUISIANA

:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT ON DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT


The Court has considered the Motion For Summary Judgment filed February 10, 2009, its supporting exhibits, the plaintiffs’ opposition filed April 9, 2009, the defendants’ reply filed April 15, 2009, the plaintiffs’ supplemental opposition and exhibits filed June 11, 2009 and the defendant’s reply memorandum filed June 16, 2009
.  Having further considered the entire record, applicable law and for the reasons which follow, the Court concludes that the Motion For Summary Judgment should be granted.


The defendants have asserted that there are no genuine issues of material fact and that judgment should be granted in their favor as a matter of law based upon the written discovery, excerpts of medical records and the opinion of the medical review panel (which found that “the evidence does not support the conclusion that the defendants, LSU Health Sciences Center – Shreveport, Dr. Charles West, Dr. L. Keith Scott and Dr. Douglas Sawyer, failed to comply with the appropriate standard of care as charged in the complaint).  In response, defense counsel has relied upon excerpts of medical records and an excerpt of the deposition of one of the defendants, Dr. Douglas Sawyer.  A particular focus of plaintiff counsel is Dr. Sawyer’s deposition testimony in which he conceded the importance of close monitoring of IAH as well as the fact that a distended abdomen, which symptom William Gold clearly exhibited, is a clinical indication of ACS requiring prompt medical intervention.  Plaintiff counsel has therefore concluded that “monitoring, prevention and early intervention are fundamental components of good critical care” and that “the delay in treatment caused by failure to properly monitor and treat ACS caused harm to Mr. Gold”.  Despite having the additional time (60+ days) granted by this Court on April 20, 2009, plaintiff counsel has not produced a medical expert to prove the requisite elements of a medical malpractice action, R.S. 9:2794, specifically standard of care, deviation from standard of care, and causation.

The Supreme Court in Pfiffner v. Correa, 94-0924 (La. 10/17/94), 643 So.2d 1228 (La. 1994) held that in most medical cases, because of the complex medical and factual issues involved, the plaintiff cannot carry his burden without a medical expert.  The practical effect of Pfiffner is that the plaintiff will not be able to survive a defense motion for summary judgment if he cannot produce a medical expert to prove the elements of R.S. 9:2794, unless the case is one of obvious medical negligence.  Samaha v. Rau (La. 2/26/08), 977 So.2d 880 (La. 2008) reinforces the Court’s decision in the Pfiffner case. In Samaha, after completion of discovery on this medical malpractice case, the defendant filed a motion for summary judgment contending that the plaintiffs lacked the necessary expert medical testimony to support their claims under La. R.S. 9:2794.  In support of his motion, the defendant doctor relied upon a certified copy of unanimous opinion of the medical review panel, in which the panel found no deviation from the standard of care and a copy of the plaintiffs’ answers to interrogatories and a request for production of documents.  The plaintiffs opposed the summary judgment motion, arguing they had identified an expert witness in answers to discovery who might testify at trial.  In their answers to discovery, the plaintiffs admitted that no written report from this medical expert existed, but asserted instead that the substance of the expert’s testimony was orally conveyed to the defendant.  The plaintiffs supported their opposition to summary judgment with the same answers to interrogatories and request for production of documents which were relied on by the doctor in support of the motion.  The district court granted the motion; the court of appeal reversed; but the Supreme Court of Louisiana reversed the appellate court ultimately finding for the doctor. In an opinion detailing the summary judgment procedure, the Supreme Court cited the Pfiffner case standing for the fact that expert testimony is generally required to establish the applicable standard of care and whether or not that standard was breached, except in obvious negligence cases.  Finding that this was not one of those cases the Supreme Court wrote:

Thus, the defendant doctor’s challenge, pointing out that the plaintiffs did not have expert medical testimony to prove their claim, was dispositive, if unmet, as to the plaintiffs’ ability to prevail at trial.

In support of his motion for summary judgment, i.e., in order to point out that the plaintiffs did not have expert medical testimony necessary to prove their claim,  Dr. Rau was not required to present expert medical testimony himself.  Dr. Rau did not have the burden of disproving medical malpractice, but only raising as to the basis for his motion that the plaintiffs could not support their claim.  Dr. Rau satisfied his initial burden on summary judgment by filing the motion and attaching the plaintiffs’ discovery responses.

* * *

We find the motion for summary judgment was properly granted. The defendant doctor did not bear the burden of proof at trial on the issue of whether he committed medical malpractice.  Thus, he was under no burden to present expert medical testimony in support of his motion for summary judgment to negate the plaintiffs’ claim.  Under the clear provisions of La. C.C.P. art. 966 C(2), once the plaintiffs’ lack of proof was claimed, and supported by the plaintiffs’ answers to interrogatories pursuant to Art. 967, the burden shifted to the plaintiffs to produce evidence sufficient to establish that they would be able to satisfy their evidentiary burden of proof at trial.


In this case, plaintiff counsel has not presented any expert to prove the required elements of R.S. 9:2794 but has instead referenced and relied upon isolated general statements from Dr. Sawyer’s deposition.  As in Samaha, once the defendants  claim, through their motion, that the plaintiffs lack proof of applicable standard of care, deviation from standard of care and causation, the burden shifts to the plaintiffs to produce evidence sufficient to establish that they will (at least arguably by expert testimony) be able to satisfy their evidentiary burden of proof at trial.

Because the plaintiffs have produced no medical expert to prove the elements required by law, the Court concludes that there are no genuine issues of material fact in this record and judgment must therefore be granted as a matter of law.  Accordingly, the Motion For Summary Judgment filed by Charles West, Jr., M.D., Keith Scott, M.D., Douglas Sawyer, M.D. and The State of Louisiana is granted and the case is dismissed with prejudice.

A separate final judgment in accordance with this opinion is to be prepared by counsel for defendants, approved as to form by counsel for plaintiffs, and presented to the Court within 10 days of the filing of these written findings.

Signed this 24th day of June, 2009 in Shreveport, Caddo Parish, Louisiana.







_______________________________ 








  SCOTT J. CRICHTON








     DISTRICT COURT

DISTRIBUTION:

Jennifer N. Willis, counsel for plaintiffs, (504) 488-6302

Elizabeth L. Gibson, counsel for defendants, (318) 676-5703
� Most of the initial filings addressed whether the motion was prematurely filed.  On April 20, 2009, this Court agreed with plaintiff counsel that she should have additional time in which to prepare an opposition to the summary judgment motion (and to retain a medical expert, if appropriate), and issued an Order rescheduling the hearing on the Motion For Summary Judgment April to June 22, 2009.
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