HOLLENSHEAD OIL AND GAS, L.L.C. 
NUMBER:  504,409 - B

VERSUS





FIRST JUDICIAL DISTRICT COURT

GEMINI EXPLORATIONS, INC.


CADDO PARISH, LOUISIANA


RULING ON MOTION FOR ATTORNEYS’ FEES


In addition to seeking a monetary judgment in the amount of $257,007.24 (on which the Court granted damages in the amount of $35,500.00), the plaintiff now seeks attorneys’ fees in the amount of $113,200.01 ($11,216.51 of which is characterized as expenses) against the defendant
.  For the following assigned reasons, the Court concludes that the maximum amount of attorneys’ fees which should be awarded in this matter is $25,000.00, inclusive of expenses.


Plaintiff bases its request on Section 8.5 of the Act of Sale which provides in pertinent part that “purchaser (Gemini) agrees to pay all Seller’s (Hollenshead) fees, expert fees, and expenses incurred by Seller in enforcing any of the obligations of Purchaser under this Act”.


Defendants
 have opposed the plaintiff’s request for attorneys’ fees, arguing:  (1) that Section 8.5 makes no mention of attorneys’ fees; (2) that the Court “specifically rejected virtually all” of the plaintiff’s claims; (3) that defendant offered to resolve the dispute; (4) that the Court “implicitly recognized the egregious conduct of Hollenshead and refused to reward him for the subterfuge he attempted to perpetrate”; and (5) that much of the work done by plaintiff counsel was unnecessary.


The Court conducted a hearing on the incidental issue of attorneys’ fees on April 20, 2009 and May 15, 2009; witnesses provided testimony and numerous exhibits were admitted as evidence.  The Court notes that Section 8.5 of the Act of Sale contract, authored by one of the plaintiff’s attorneys, is indeed debatable as to whether it reasonably incorporates attorneys’ fees as “fees, expert fees and expenses”.  However, after careful consideration, the Court resolves that question in favor of the plaintiff, concluding that Section 8.5 does include attorneys’ fees.  Of course, the judicial determination of attorneys’ fees is subject to a reasonableness inquiry, and the Court does believe that the attorneys’ fee of $101,983.50 is unreasonable and excessive based on the facts and circumstances of this case.  The Court also interprets the March 9, 2006 letter from William M. Comegys, III in which he writes, “Extrapolating that daily average for the 20th – 22nd of December, your client would be due approximately $25,236.50…” to be either an offer to settle or at least an invitation to negotiate.  Plaintiff counsel’s lack of response to Mr. Comegy’s genuine effort to resolve the dispute in a letter authored more than three years ago is cavalier.  It is correct that the Court recognized in its February 19, 2009 ruling that there was “sufficient evidence to support (the) allegation” that plaintiff, through its agent “flushed fluids and contaminants into the production tanks to inflate the levels” (see page 3), although defense counsel’s characterization of “egregious conduct…subterfuge…vexatious litigation” is argument and his interpretation of the ruling.  In any event, the Court factors the valid point made by defense counsel in evaluating the reasonableness of the attorneys’ fee provision that the Court found sufficient evidence to support the defendants’ allegation of misconduct through the actions of plaintiff’s agent.  The Court notes that the defendants filed a reconventional demand, ultimately dismissed by their counsel, which necessitated additional pretrial work by plaintiff counsel.  But, the Court agrees that a considerable part of plaintiff counsel’s work was unnecessary and excessive under the circumstances; and further it is the Court’s opinion that the matter could have – and should have – been resolved shortly after Mr. Comegys’ March 2006 letter
.  Considering, weighing and balancing all the facts and circumstances of this case, the Court sets attorneys’ fees, including expenses, in the amount of $25,000.00, which is about 70% of the principal amount awarded.

A formal Judgment consistent with the February 19, 2009 Ruling and this Ruling is contemporaneously signed and filed with the Clerk of Court.
Signed this 19th day of May, 2009 in Shreveport, Caddo Parish, Louisiana.

____________________________________

   

     SCOTT J. CRICHTON

       DISTRICT JUDGE

DISTRIBUTION:

James R. Sterritt, Counsel for Hollenshead Oil and Gas, L.L.C.

Paul M. Adkins, Counsel for Gemini Explorations, Inc., Eugene James Ducharme and James Kyle Vozzella
� As referenced in the February 19, 2009 ruling, closing on the Act of Sale was December 22, 2005 which resulted in the plaintiff receiving $6,000,000.00 in cash.  Suit was filed in which the plaintiff has sought an additional amount which totals $370,207.00, as of the date of this Ruling.  For reasons assigned on February 19, 2009 the Court concluded damages of $35,500.00 and with this Ruling, attorneys’ fees of $25,000.00, for a total of $60,500.00.


� Notwithstanding the corporate status of Gemini, the plaintiff sued Messrs. Vozzella and Ducharme individually.


� The Court is left to wonder as to why Gemini did not tender the amount of $25,236.50 to the registry of the Clerk of Court at the point of filing its responsive pleadings particularly in view of the fact that in post trial briefs it conceded that $35,500.00 was owed.





PAGE  
2

