MARY SUSAN DARNELL SMITH

:  NUMBER:  520,113
THROUGH HER AGENT SUZANNE

SMITH UPCHURCH

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

MCGUIRE FUNERAL HOME, INC.,

WILLIAM J. MCGUIRE, CITIZENS BANK

& TRUST COMPANY OF VIVIAN, 

LOUISIANA, INC., REGIONS BANK,

CAPITAL ONE, NATIONAL 

ASSOCIATION, FIRST GUARANTY

BANK and AMERICAN BANK AND

TRUST COMPANY



:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT 


Regions Bank (“Regions”) has asserted that the plaintiff has no cause of action under Louisiana Civil Code art. 1821.  In reviewing the legal sufficiency of the petition, specifically whether the law affords a remedy on the facts alleged, the Court concludes that paragraph 9 essentially alleges an agreement “in writing” which satisfies an asserted cause of action under Louisiana Civil Code art. 1821.  Accordingly, the peremptory exception of no cause of action on that basis is overruled.


Regions has also asserted that the plaintiff has no cause of action under La. R.S. 37:861 et seq.  In reviewing the petition, and in particular paragraphs 5-8, the Court concludes that the law affords a remedy on the facts alleged.  Accordingly, the peremptory exception of no cause of action on that basis is overruled.


Finally, Regions has asserted that the plaintiff has no right of action and no cause of action against Regions for breach of contract, citing the plaintiff’s testimony at the hearing on the prematurity exception and the Court’s finding that “Ms. Smith did not sign any agreement… with Regions”.  In reviewing the petition, the Court concludes a sufficient basis for the inference of third party beneficiary status sufficient to satisfy a cause of action.  In reviewing the entire record for purposes of determining the no right of action exception, the Court easily concludes that the plaintiff belongs to a class of persons to whom the law grants the cause of action asserted in the petition.  Accordingly, the exception of no right of action is overruled.

Signed this 12th day of May, 2009 in Shreveport, Caddo Parish, Louisiana.
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           DISTRICT JUDGE

