KEYONA DAVIS, INDIVIDUALLY
:  NUMBER:  523,684, “B”

AND ON BEHALF OF KYREN DAVIS

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

GLENDA JOHNSON, M.D. AND

CHRISTUS SCHUMPERT


:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Kyren Davis was born December 29, 2005, and Dr. Glenda Johnson performed a circumcision on Kyren on December 30, 2005, the date of the alleged malpractice.  During 2006, Dr. Stephanie Henson, a pediatrician, treated Kyren and Ms. Davis raised concerns about the circumcision.  On February 9, 2007, Ms. Davis had her son examined by Dr. Bergerone and Dr. German who referred Kyren to the urology clinic.  In May 2007, surgery was performed and the circumcision was revised.  On April 1, 2008, Ms. Davis mailed a claim to Louisiana Patient’s Compensation Fund.


The record demonstrates that, at the latest, Ms. Davis had constructive knowledge of alleged malpractice on February 9, 2007.  In the context of a medical malpractice case, constructive knowledge has been defined by the Supreme Court of Louisiana as follows: 

Constructive knowledge is whatever notice is enough to excite attention and put the injured party on guard and call for inquiry.  Such notice is tantamount to knowledge or notice of everything to which a reasonable inquiry may lead.  Such information or knowledge as ought to reasonably put the alleged victim on inquiry is sufficient to start running of prescription.

See Campo v. Correa, 01-2707 (La. 6/21/02), 828 So.2d 502.  Ms. Davis’ deposition testimony reveals she had “notice enough to excite attention”, put herself on guard and call for inquiry at some point in 2006; but further interpreting the facts in a light most favorable to Ms. Davis, the Court concludes that she possessed the level of knowledge described in Campo on February 9, 2007, after consulting with specialists at LSUHSC.  Ms. Davis should therefore have mailed her claim on or before February 9, 2008.  Because the claim was mailed on April 1, 2008, her claim is time barred.  Accordingly, the peremptory exception of peremption and/or prescription is sustained and a formal Judgment is contemporaneously filed in the record.  

Signed this 6th day of May, 2009 in Shreveport, Caddo Parish, Louisiana.
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       SCOTT J.CRICHTON








         DISTRICT JUDGE
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