ROYCE EVERETT MORRIS

:  NUMBER:  514,060, SECTION “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

JUDITH GRIFFIN BAILEY

AND JOSEPH WILLIAM BAILEY

:  CADDO PARISH, LOUISIANA 

RULING ON QUANTUM


Trial was held January 9 and 13, 2009.  On February 12, 2009, the Court issued a Ruling on Liability concluding that Judith Griffin Bailey, in her capacity as trustee of the Royce Morris Irrevocable Trust, and Joseph William Bailey, in his dual capacity as lawyer for Royce Everett Morris and the Trust, engaged in negligence and/or misconduct under R.S. 9:2081 et seq. and legal malpractice and contractual overbilling, respectively.  The Court requested post trial briefs on the issue of vicarious liability of Mr. Bailey for the negligence of Mrs. Bailey and on the issue of damages.  For reasons which follow, the Court concludes that judgment should be granted in favor of Royce Morris and against Judith Bailey and Joseph Bailey, in solido, in the amount of $226,545.00; further, judgment should be granted in favor of Royce Morris and against Joseph Bailey in the amount of $13,432.00.

DAMAGES AS TO JUDITH BAILEY


Citing La. R.S. 9:2201, plaintiff counsel has argued that the evidence supports a damage assessment in the approximate amount of $1,155,429.50 as to Judith Bailey for her “eleven separate breaches of trust”
.  La. R.S. 9:2201 provides:

If a trustee commits a breach of trust he shall be chargeable with:

(1)  A loss or depreciation in value of the trust estate resulting from a breach of trust; or 

(2) A profit made by him through breach of trust; or

(3) A profit that would have accrued to the trust estate if there had been no breach of trust.
Having concluded numerous breaches of trust causing a loss or depreciation in value of the trust estate, the Court finds that the evidence supports the following amounts:

(1)  $39,100.00 – the amount the Trust would have recovered had Judith Bailey timely and property paid the premium on Morris’ mobile home fire policy;


(2)  $5,057.74 – the amount Wanda Morris paid on behalf of Royce Morris for 2002-2005 property taxes which Mrs. Bailey failed to pay when due;


(3)  $13,233.36 – the amount due for tax liabilities, including interest and penalties, as a result of Mrs. Bailey’s failure to pay taxes when due;


(4)  $7,000.00 – the amount Wanda Morris paid Texas Department of Public Safety on behalf of Royce Morris caused by Mrs. Bailey’s failure to pay liability insurance and related obligations when due;


(5)  $62,154.09 – the amount which Judith Bailey unilaterally paid herself as a trustee fee notwithstanding repeated breaches of trust in violation of R.S. 9:2201 which resulted in a complete and rapid dissipation of the $1,200,000.00 amount over which Mrs. Bailey had exclusive control. Mrs. Bailey should not be able to unilaterally enrich herself (several times over what the Trust Company of Louisiana would have charged) for the multiple violations of law and depletion of this trust. 

Plaintiff counsel has argued for an assessment of $600,000.00 representing loss or depreciation in the value of the trust as a result of excessive and random distributions of income and principal.  There is no question there was a significant loss or depreciation in the value of the trust as a result of the reckless distributions by Mrs. Bailey to Mr. Morris supporting his alcohol and illegal drug addictions.  However, this requested item of damage is less clear and extremely difficult to assess in a fair and accurate way.  It should be noted that Royce Morris was never interdicted and not even the subject of a limited interdiction; he was never judicially declared incompetent or found to lack capacity – notwithstanding a motion filed in a criminal proceeding by Mr. Bailey.  The evidence is uncontroverted that Mr. Morris was, on occasions, extremely aggressive and volatile; that during this time frame he was either high on illegal drugs or suffering from withdrawal of illegal drugs.  In the analysis, weighing and balancing of the evidence regarding this component of loss or depreciation in value of the trust estate, the Court is compelled to assess fault on this competent adult, Royce Morris, for his extreme misconduct in this arrangement.  Accordingly, the Court concludes a damage assessment for loss or depreciation in the value of the trust estate to be $100,000.00.

In addition, Plaintiff counsel has requested the amount of $491,038.47 which represents “loss or depreciation in the value of the trust as a result of breach of duty to make sure additional settlement proceeds were transferred to the Trust”
.  Regarding this item, the Court concludes that the second settlement check of $714,968.00 should have been initially directed by the payor to the trustee of the irrevocable trust instead of Mr. Morris; further, while Mrs. Bailey should have reasonably expected receipt of the second settlement check and perhaps have taken action to determine its status, the evidence is insufficient for the Court to conclude a breach of trust for an amount of money which she never received.  In fact, Mr. Morris commandeered this second settlement check without Mrs. Bailey’s knowledge, and he spent most of it on illegal substances which he candidly admitted went “up my nose”.  In light of these facts, the Court is unable to conclude breach of duty by the trustee.
VICARIOUS LIABILITY

OF JOSEPH BAILEY


In accordance with La. C.C.Art. 2320 as well as two leading Louisiana Supreme Court cases, LeBrane v. Lewis, 292 So.2d 216 (La. 1974) and Baumeister v. Plunkett, 95-2270 (La. 5/21/96), 673 So.2d 994, the Court concludes that under the particular circumstances of this case Joseph Bailey should be vicariously liable for the negligence, misconduct and violations of R.S. 9:9:2201 committed by Judith Bailey.  It is undisputed that Royce Morris met Judith Bailey through Joseph Bailey, whose name and law office was listed in the phone book directly under the name of his former lawyer, Jack Bailey.  Joseph Bailey and Judith Bailey are husband and wife; Judith is an employee in Joseph’s law office where she has served as office manager and paralegal; Mr. Bailey recommended Mrs. Bailey as successor trustee and hurriedly obtained a court order from Caddo Judge Roy Brun to that effect.  As husband and wife, employer and employee, Mr. and Mrs. Bailey, as lawyer and trustee, respectively, had an intertwined and conflicted arrangement without checks and balances from outside sources and which had as its venue the Bailey law office in downtown Shreveport.  For these reasons, the Court concludes that Joseph Bailey has earned the legal status of being vicariously liable for the negligence and multiple trust breaches of Judith Bailey.  To conclude otherwise would be inconsistent with the Louisiana Civil Code and applicable jurisprudence and would likely result in a hollow victory for the plaintiff.
DAMAGES AS TO JOSPEH BAILEY


The Court has concluded legal malpractice and contractual overbilling.  The evidence supports a damage award for the following:


(1)  $11,942.80 – the amount Mr. bailey was paid for services after he resigned as attorney for the trust;

(2)  $4,188.75 – the amount paid by the Trust for Mr. Bailey’s credit card invoice.

Despite the terrible loss and depreciation in value of the trust estate, the Court does not believe that Royce Morris has a recoverable and viable claim for mental anguish damages against Joseph Bailey.

CONCLUSION


As referenced in the Ruling on Liability, this case is both troubling and sad – on many levels.  Mrs. Bailey’s violations of the trust and applicable Louisiana law coupled with Mr. Bailey’s acts of overcharging and self dealing are bewildering.  Again, the Court continues to wonder whether Royce Morris could have done any worse if the cash sum of $1,336,854.99 had been handed to him in December, 1999.

For the reasons assigned: Judgment shall be rendered in favor of Royce Morris and against Judith Bailey and Joseph Bailey, in solido, in the amount of $226,545.00, (2) Judgment shall be rendered in favor of Royce Morris and against Joseph Bailey in the amount of $13,432.00; (3) There shall be legal interest from date of judicial demand, July 31, 2007, until paid; (4) Court costs shall be borne by Joseph Bailey and Judith Bailey, in solido.


Counsel for plaintiff, Amanda Waddell, shall immediately prepare a formal Judgment consistent with the Court’s ruling and submit a copy to Joseph Bailey
 with a request for comments.  Both Ms. Waddell and Mr. Bailey shall submit the Judgment in open court on Monday, May 11, 2009 at 11:30 a.m.

Signed this 29th day of April, 2009 in Shreveport, Caddo Parish, Louisiana.








 ____________________________ 








           SCOTT J. CRICHTON








  DISTRICT JUDGE

DISTRIBUTION:

Amanda Waddell
Joseph Bailey
� Post-Trial Memorandum, filed March 12, 2009.


� Post-Trial Memorandum, filed March 12, 2009.


� Trial counsel for Judith and Joseph Bailey, Terry Cox, died on March 14, 2009, and on April 9, 2009 Joseph Bailey enrolled to represent himself and Judith Bailey.
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