SHAWN R. HOLMES



:  NUMBER: 525,500, “B”

VERSUS





:  FIRST JUDICIAL DISTRICT COURT

BROOKSHIRE GROCERY COMPANY 

:  CADDO PARISH, LOUISIANA 

AND SEALY & COMPANY, INC. 
REASONS FOR JUDGMENT

The Court has considered the Exception of Prescription filed December 19, 2008 by Sealy & Company, Inc.(“Sealy”). After thorough consideration of the record, applicable law, arguments of counsel, and for reasons which follow, the Court overrules Sealy’s Exception of Prescription. 


On September 29, 2007, while exiting Brookshire’s Grocery Store, Shawn Holmes allegedly sustained injuries after being struck by a grocery cart. Mr. Holmes filed suit October 10, 2008. Sealy filed an Exception of Prescription, claiming Mr. Holmes’ negligence claim had prescribed as he failed to file suit within the one year liberative prescriptive period applicable to a tort action. Anticipating Mr. Holmes would rely on Executive Order BJ 08-92 issued by Governor Bobby Jindal, Sealy argued that the Order merely suspended legal deadlines until September 12, 2008 and that Mr. Holmes filed suit outside the scope of the Executive Order’s suspensive period. Further, Sealy argued that the Executive Order is unconstitutional because it was never adopted or ratified by the legislature.   Mr. Holmes, on the other hand, argued the language of the Executive Order is clear that the suspension applies to all legal delays and he therefore had an additional fourteen (14) days to file his claim before it prescribed. 


Generally, the exceptor bears the burden of proof regarding whether a claim has prescribed; however, if prescription is evident on the face of the pleadings, the burden shifts to the plaintiff to show the action has not prescribed.
 The alleged incident occurred September 29, 2007, but Mr. Holmes did not file suit until October 10, 2008. Therefore, Mr. Holmes bears the burden to prove that his claim has not prescribed. 

In response to Hurricane Gustav, Governor Jindal issued Executive Order BJ 08-92. The Executive Order contained the following pertinent language:

All deadlines in legal, administrative, and regulatory proceedings, including liberative prescriptive and peremptive periods in all courts, administrative agencies, and boards are hereby suspended until Friday, September 12, 2008, including but not limited to, any such deadlines set for in the following:
A. Louisiana Civil Code;
B. Louisiana Code of Civil Procedure;
C. R.S. Title 9, Civil Code Ancillaries;

D. R.S. Title 13, Courts and Judicial Procedure;

E. R.S. Title 18, Chapter 11, Election Campaign Finance; 

F. R.S. Title 23, Chapter 10, Worker’s Compensation;

G. R.S. Title 40, Chapter 5 Part XXI-A, Malpractice Liability for State Services
H. R.S. Title 40, Chapter 5, Part XXIII, Medical Malpractice; and

I. R.S. Title 49, Chapter 13, Administrative Procedure.

Section 2. This order is effective upon signature and shall apply retroactively from Friday, August 29, 2008, through Friday, September 12, 2008, unless amended, modified, terminated, or rescinded by the governor, or terminated by operation of law prior to such time. 


Relying primarily on Harris v. Stogner, 967 So.2d 1151, (La. 11/9/07), Sealy contends that the Order’s suspensive deadline only applies to claims that would have prescribed during the period of August 29, 2008 through September 12, 2008.  While Sealy is correct that the Executive Orders issued by Governor Blanco and Governor Jindal were similarly worded, Sealy has failed to acknowledge the impact of the enactment of La. R.S. 9:5822 in conjunction with Governor Blanco’s Executive Order. La. R.S. 9:5822 reads:
All prescriptions, including liberative, acquisitive, and the prescription of nonuse,and all peremptive periods shall be subject to a limited suspension and/or extension during the time period of August 26, 2005, through January 3, 2006; however, the suspension and/or extension of these periods shall be limited and shall apply only if these periods would have otherwise lapsed during the time period of August 26, 2005, through January 3, 2006. This limited suspension and/or extension shall terminate on January 3, 2006, and any right, claim, or action which would have expired during the time period of August 26, 2005, through January 3, 2006, shall lapse on January 4, 2006. 
While Governor Blanco’s Executive Order was subject to the provisions of R.S. 9:5822 through 9:5825, Sealy has not submitted any evidence that Governor Jindal’s Executive Order 08-92 was modified or ratified subject to a similar statute.
 So, while R.S. 9:5822 does not have the effect of extending all prescriptive periods, in the absence of such here, the language of Governor Jindal’s Executive Order clearly extends the suspensive period to all legal delays (Emphasis supplied). The period of suspension is not counted toward accrual of prescription.
 Therefore, the period lasting from August 29, 2008 to September 12, 2008 does not count towards Mr. Holmes claim. Prescription commenced to run again on September 13, 2008 on Mr. Holmes’ claim. Essentially, fourteen (14) days were subtracted from Mr. Holmes claim, allowing him until October 13, 2008 to file his lawsuit. 

Sealy’s final argument is that Governor Jindal’s Executive Order 08-92 is unconstitutional. Louisiana Revised Statute 29:724(A) states: The governor is responsible for meeting the dangers to the state and people presented by emergencies or disasters, and in order to effectuate the provisions of this Chapter, the governor may issue executive orders, proclamations, and regulations and amend or rescind them.  Executive orders, proclamations, and regulations so issued shall have the force and effect of law (Emphasis supplied). 

For the reasons assigned, the Exception of Prescription filed by Sealy & Company Inc. is overruled, and a formal Judgment issued by the Court is filed contemporaneously with this ruling.  

Signed this 20th day of April 2009 in Shreveport, Caddo Parish, Louisiana. 
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� Campo v. Correa, 828 So.2d 502 (La. 6/12/02). 


� In Compensation Specialties, L.L.C. v. New England Mutual Life Insurance Company, the Court noted that while Governor Blanco’s Executive Order KBB 2005-67 extended suspension of liberative prescription and peremptive periods until at least November 25, 2005, such order was “approved, ratified, and confirmed subject to the provisions of R.S. 9:5822 through 9:5825.” 


� See La. C.C. art. 3472.





