RACETRAC PETROLEUM, INC.

:  NUMBER:  526,675, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

CITY OF SHREVEPORT, A POLITICAL

SUBDIVISION OF THE STATE OF 

LOUISIANA




:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial and de novo review was held March 12, 2009 and the Court heard testimony from Steve Branning, Charles Kirkland, Jr., Shreveport Police Cpl R. Collins, John Darrett, Shirley Ann Britt and Sam Jenkins.  In addition, the Court received into evidence numerous exhibits including, but not limited to, certified minutes from the Zoning Board of Appeals (ZBA) October 8, 2007 and October 2008 meetings and certified minutes from the Shreveport City Council meetings of November 27, 2007 and November 11, 2008 as well as certified copies of applicable city ordinances and scene photographs.  In addition and on two occasions, the undersigned judge examined the premises of RaceWay at 3701 Hearne Avenue as well as Texaco, which is directly across Hearne, and AM-PM, located to the south and within one block of RaceWay.  After thorough review of the entire trial record, applicable law, arguments of counsel and for reasons which follow, the Court concludes that the Shreveport City Council’s November 11, 2008 decision was not arbitrary or capricious in violation of due process rights and the decision of the Shreveport City Council is therefore affirmed.

BASIC PROCEDURAL HISTORY


A brief review of the relevant facts and circumstances is as follows.  In 2004 the ZBA unanimously approved a request by RaceTrac Petroleum, Inc. to operate its Hearne Avenue facility, RaceWay, 24 hours per day and a special exception to sell beer and wine.  The approval was subject to certain conditions, of which RaceWay complied.  On or about July 3, 2007, apparently due to contract operator issues, the Hearne Avenue RaceWay at issue closed along with RaceWay on North Market, for a period in excess of 30 days.  Shreveport Ordinance Section 106-1127(2) provides that a special exception use is lost due to non-use for a period in excess of 30 days unless written notice is furnished to the Zoning Administrator, notifying him of the closure, in which case the previously special exception use is usually extended for up to one year.  Unfortunately for RaceWay and apparently due to a lack of knowledge or perhaps even oversight
, its officers and managers were unaware of the ordinance and failed to provide the notice and obtain the extension.  About 71 days later, on or about September 13, 2007, Hearne Avenue RaceWay reopened and became aware that another application for a special exception use would be required.  Thus, in 2007 RaceWay reapplied to ZBA for a special exception use; and after considering comments from various people, Rev. Roy King and Caddo Commissioner Jim Smith, the ZBA denied the request.  The ZBA denial was appealed to the Shreveport City Council with hearings on November 13 and 27, 2007.  On November 27, 2007 the City Council overturned the ZBA’s denial but ruled that there be a one year renewal requirement as a condition to the grant of the special exception use, to which RaceWay objected.  In 2008, RaceWay submitted its application to the ZBA as required.  As in 2007, Rev. Roy King and Caddo Commissioner Jim Smith appeared in opposition.  In addition, Shreveport Police Department Cpl Collins spoke regarding police calls emanating from the general site of 3701 Hearne Avenue.  ZBA granted the special use exception but with the requirement that RaceWay have a post certified uniformed officer and marked vehicle one hour prior to and two hours after the legal hours from the sale of alcohol, which amounted to 22.5 hours per day.  RaceWay appealed the security requirement to the Shreveport City Council arguing that the added condition by the ZBA was an effective denial of the special use exception.  On November 11, 2008 the City Council addressed the appeal and heard testimony from John Durrett and Caddo Commissioners Sam Jenkins and Jim Smith.  The City Council modified the ZBA imposed security requirement hours from 5:00 p.m. until 3:00 a.m., seven days a week and maintained the one year renewal requirement.  RaceWay timely appealed the City Council’s November 11, 2008 decision, and this Court allowed for an expedited trial and de novo review, originally scheduled January 21, 2009 but, by agreement of the parties, reset and ultimately held March 12, 2009.
ARGUMENTS OF RACEWAY

The basic argument asserted by RaceTrac Petroleum, Inc. is that the City’s non-uniform treatment of RaceWay, in contrast to the across the street Texaco and down the street AM-PM, adversely impacts RaceWay’s ability to compete; that the result is not grounded on competent evidence and that, under the particular circumstances, it amounts to arbitrary and capricious conduct by the City violating due process property rights.  Specifically, RaceWay has asserted (1) that there has been no negative change in RaceWay’s operation to justify this outcome; (2) that there have been no violations directly related to alcohol, i.e. no underage sales, no on-site consumption, etc.; (3) that the only reason for the reapplications to the ZBA in 2007 and 2008 and appeals to the City Council in 2007 and 2008 is because RaceWay was closed in 2007 for a period in excess of 30 days, described by its counsel as a “technical omission”
; (4) that the 2007 ZBA proceeding “impermissibly morphed”
 into inquiries outside proper zoning; that the decision was “haphazard” and the 2007 City Council impermissibly engaged in “political rhetoric and political posturing”
; (5) that the police calls considered by the 2008 ZBA and 2008 City Council proceedings are “unreliable and irrelevant”
, have never been alcohol related nor was “one illegal or improper activity…attributable to”
 RaceWay; (6) that Hearne Avenue RaceWay is the only store of its type subjected to such stringent security and renewal requirements which is particularly prejudicial in light of the unencumbered ability of nearby Texaco and AM-PM to sell low alcohol products.  In fact, plaintiffs argue the City, through the ZBA and Council, has issued inconsistent and non-uniform rulings even as to Hearne Avenue RaceWay; (7) that the Special Exception Use Ordinance is unconstitutionally vague providing governing bodies with “unlimited and unbridled discretion”
; (8) that the residential opposition, primarily from Mr. Durrett, Ms. Britt, or Rev. King or Jim Smith, is not “properly attributable”
 to the Hearne Avenue RaceWay; that is, the concerns are crime, drugs, trash, etc. and an unauthorized  tennis shoe vendor have no real connections to wine and beer sales at this establishment.  Specifically, RaceWay argues young people, some of whom are noisy and rowdy, will congregate at night in different areas of the City and that is not the fault of RaceWay.  
THE EVIDENCE

Although there is a volume of testimonial and documentary evidence, the Court finds both the 2007 and 2008 Shreveport City Council transcripts particularly significant.

(A)  SHREVEPORT CITY COUNCIL, 2007

On November 27, 2007, after statements by Philip Downer, Steve Branning, Jeanette Williams and Roy King, the following colloquy took place between Councilmen Shyne and Wooley and counsel for RaceWay/RaceTrac, Philip Downer.

Mr. Downer:  And I guess my other question would be are other businesses being operated and being required to do the exact same thing because the store exactly across the street, and there’s a store.

Councilman Shyne:  I think what we’re doing, we’re trying to do this to make sure you don’t get a ‘NO’ vote.

Mr. Downer:  I understand.

Councilman Shyne:  Now if you don’t want this tacked on, you probably are going to get a ‘NO’ vote, so this is what I was trying to say to you in the beginning.  And that’s why I was explaining to the Pastor, that in case I voted against him, it was a love vote, so I’m explaining this to you.  This is kind of like a gift to you, and this is kind of like saying now, you’re open, make sure that you take care of these problems, because if you don’t take care of these problems, you see you’ve got people that live in that area that’s going to be suffering.  So we don’t want to put them at a disadvantage, and we don’t want to put you at a disadvantage.  So, the best compromise is to say that if you do it, you run on your record, if you really mean what you say, then you don’t have no problem with this.  So, if you’re going to get security on high peak hours and if you’re going to make sure that you keep around your property clean and that kind of stuff, it’s kind of a safeguard for all of us instead of us saying to you, NO, we’re going to turn you down.

Mr. Downer:  I certainly appreciate that, and when you said he was explaining, I wanted to make sure that I did understand what procedure we were putting in place.

* * * 

Councilman Wooley:  Thank you Mr. Chairman, and the reason I joined Mr. Lester on this, especially with the substitute or amendment I should say, I was concerned even the last hearing about the level of management.  Nothing personal.  But when you hear about people selling shoes out of the back of U-Hauls on a gas station/convenience store lot, it makes you question what exactly going on and whose overseeing the operation.  That was my concern, obviously in an area of some crime activity, granted it could happen anywhere, but we didn’t get calls about other gas stations, we got calls about this gas station.  I think it’s important to note that and I think it definitely concerns the Pastor, and for the residents of the area that are concerned about what goes on there.  So, I think this is a great compromise and I think positive results will come from it.
* * *  
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(B)  SHREVEPORT CITY COUNCIL, 2008

About a year later, at the November 11, 2008 Council proceedings, Councilman Lester requested that Mr. Kirkland read into the record the admonition by Councilmen Shyne and Wooley on November 27, 2007 and then stated:
Councilman Lester:  Mr. Chairman, and particularly to Mr. Walford.  I understand your desire to offer a substitute motion.  And I just wanted to make sure we read that into the record.  Because we were here a year ago, and this operator made it clear, and I think this Council made it clear, that they were going to run on their record.  Made it real clear.  And even a year ago, we spoke to issues concerning management specifically.  And Mr. Kirkland as he read his comments back then said, if you have further incidents it’s going to look very dimly upon us moving forward giving you alcohol.  If you have a scenario Mr. Chairman and Members, where you tell someone you’re going to do something, and you vote that you’re going to do something, and you give that person an opportunity to make the substantive corrective changes, and they do not, I think it demeans the Council for us moving forward, for us to look an operator in the eye and say, you have a year to conform your conduct to do something different, or else we’re not going to look favorably, and then they do not, in fact it got worse.  There were not 400 calls for service in 2007.  There were almost 400 alls for service from January to October before we’re here.  If this situation does not scream out for a change, in terms of denying the right and is not a privilege, the right to sell alcohol, I don’t know what is?  This is a text book case.  Yes some people are concerned and there’s going to be other litigation, but hey - - - I mean you can’t be afraid to do what you say you’re going to do.  And more than one said on that record, and for the record, I’d like to introduce Exhibit I into the record as part of these proceedings (Exhibit I is filed with ZBA CASE BAC-118-08).  But more than one Council Person said you were going to have to run on your record.  We don’t want anymore of these incidents, and spoke to management.  And here again a year later and the exact same things that we said to change have gotten worse, and yet, we’re talking about giving them another year and to compound it in a time when we’re dealing with budget where we’ve got crime going down because of the hard work of our citizens as well as the Police Department, we’re going to commit a police officer for 20 some hours to do hall duty on someone’s parking lot.  And yet, I’m going to tell my constituents that I can’t give them an officer dedicated to their neighborhood.  I mean, it almost speaks to the fact that instead of citizens calling and complaining about a lack of police presence, what they need to be doing is opening liquor stores.  Cause you can have 400 calls for service, and you know what?  Apply for alcohol, we’ll make sure that we have an officer standing out in your parking lot to make sure your property is safe.  I can’t see us committing, and yes, it’s not something that we’re going to pay for if the operator decides to, but that’s going to be one less officer patrolling one less neighborhood, making sure more of our people are safe.  And I don’t see how given what we said one year ago, that we can justify putting an officer on that parking lot to do hall monitoring duty on this particular situation.  So, I respect this as your district, and I understand where you’re coming from Mr. Walford, but my vote is going to be NO in terms of extending alcohol to those folks for those reasons. 
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(C) COURT TESTIMONY – 2009

There was a full day of court testimony, very briefly summarized as follows:  

(1) While Stephen Branning, regional manager for RaceTrac (including the Hearne Avenue RaceWay), made contact with Charles Kirkland in 2007 and subsequently made certain improvements, he conceded that RaceWay did not retain a private security firm in 2008 to provide even limited security during peak hours; (2) Charles Kirkland verified 2008 improvements by RaceWay and no direct alcohol related complaints.  He also noted that during his 21 years as Executive Director of the MPC he could not cite a case in which such conditions have been ordered; however, he noted substantial ZBA concerns at both the November 2007 and 2008 hearings as to extensive noise, high volume traffic and numerous police calls, all emanating from 3701 Hearne Avenue; (3) Cpl Collins noted no direct alcohol violations but in talking with other SPD officers he became concerned with the inordinately high number of calls for police assistance at that location; (4) Neighborhood residents John Darrett and Shirley Ann Britt testified as to community concern of the traffic volume, loitering with sometimes “huge gatherings”, trash, excessive and late night noise, police calls, the “weekend parade…cars pile up on RaceWay going around block”, all of which Mr. Darrett and Ms. Britt deem to be inconsistent with community and family living; (5) Sam Jenkins, a Caddo Parish Commissioner, testified that while RaceWay is “well lit and very clean” it is a high volume store with disorderly and noisy people in and around it and that the management has not adequately responded to the 2007 complaints.  He specified his concern that although warned in 2007 Raceway had not been a “good neighbor” to the residents of Merwin and other streets in the vicinity.  Mr. Jenkins observed that “disorderly people (both noisy and profane) plus alcohol sales and use equals a bad situation”.

THE ORDINANCE


Plaintiff counsel has alleged that the Special Exception Use Ordinance Sec 106-1127(1), which provides, in pertinent part, as follows:
In legally permitted areas within any zoning district, any use engaged in the sale and/or dispensing of alcoholic beverages of high or low alcoholic content…is a special exception use requiring the approval of the zoning board of appeals and subject to such terms and conditions as the board may specify to assure compatibility with existing or planned development and to protect adjacent or nearby property and uses.

(1) Such terms and conditions may specify by way of illustration, but not limitation:  frequency, duration, or hours of operation; additional screening, setbacks, parking, landscaping or other site improvements; alcoholic content; method or type of service (e.g., drive-thru, with meals only, package sales only, etc.), designated service areas within a building or site.  Following approval, any changes in operation will require application to and approval by the zoning board of appeals.  Any prior conditions attached to any zoning board of appeals approval limiting the approval to a specific individual or group are hereby null and void.

Counsel has argued that the “virtually unlimited proviso” allows governing bodies “unbridled discretion to impose any and all conditions and requirements without provided limits or boundaries”
.  After careful consideration of this issue, the Court concludes that the ordinance is not impermissibly vague, that it provides reasonable notice to citizens and businesses of sufficiently definite standards such that the City of Shreveport can treat special use exceptions uniformly.  Accordingly, the Court deems the ordinance constitutional.  
CONCLUSIONS BY THE COURT


While this Court accepts its obligation to conduct a thorough de novo review and to make certain that there is uniform treatment accorded to businesses, the facts of each case and the record of proceedings at the Council level must be carefully considered, giving appropriate deference to the legislative branch.  Unlike Texaco or AM-PM, RaceWay, through its own inadvertence, failed to comply with City of Shreveport Ordinance Sec. 106-1127(2).  It is also clear that RaceWay is a large facility providing 12 islands/24 pumps, to be distinguished from Texaco, which provides 4 islands/8 pumps, or AM-PM, which also only provides 4 islands/8 pumps. Because of its size and probably because of its unique and particular location next to the I-20 ramp for eastbound traffic, it necessarily attracts a high volume of customers, mainly in vehicles but some on foot.  The neighborhood behind RaceWay is average in population; however, the neighborhood behind Texaco is not as densely populated.  AM-PM, while on the same side of Hearne Avenue just a short distance south of RaceWay, doesn’t have the size to attract a volume of customers – in cars or on foot.  Furthermore, RaceWay was admonished by City Council in 2007 to “get security on high peak hours”.  Although there were remedial measures taken by RaceWay in 2008, it failed to obtain security; and the problems, as described to the City Council and to this Court, continued for the residents east of RaceWay, like Mr. Darret and Ms. Britt, and the calls to the Shreveport Police Department seemed to actually increase.  As Sam Jenkins testified, had RaceWay been a “good neighbor” to these residents by taking the action recommended by the Council and heeding the particular admonitions of Councilmen Shyne and Wooley in 2007, the Council action taken November 2008 would have been unjustified, arbitrary and capricious.  However, RaceWay failed to heed the admonitions; the police calls increased and the community concern remained high, making the Council’s 2008 action warranted.  Furthermore, from a realistic and common sense standpoint, Sam Jenkins is exactly correct that disorderly people coupled with the sale of alcohol is a bad recipe.  The City’s treatment of this particular business is in accordance with the ordinance, which the Court deems constitutional, and is justified based on the totality of the evidence - especially RaceWay’s almost defiant refusal to hire a security firm even for short duration during peak hours.

For the assigned reasons this Court concludes that the Shreveport City Council’s November 11, 2008 decision was not arbitrary or capricious; and finding no due process violations, the Court affirms the decision of the Shreveport City Council.


Counsel
 shall submit a formal Judgment in accordance with this ruling.


Signed this 3rd day of April 2009 in Shreveport, Caddo Parish, Louisiana.
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         SCOTT J. CRICHTON









 DISTRICT JUDGE

DISTRIBUTION:

Philip Downer, Counsel for RaceTrac Petroleum

Allison Jones, Counsel for RaceTrac Petroleum

Dannye Malone, Counsel for City of Shreveport

Mary Winchell, Counsel for City of Shreveport
� As conceded in plaintiff’s post trial brief p 8 “due to a lack of knowledge or perhaps even oversight”.


� Again, see plaintiff’s post trial brief, page 8.


� Post trial brief, page 9.


� Post trial brief, page 11.


� Post trial brief, page 21.


� Post trial brief, page 13.


� Post trial brief, page 17.


� Post trial brief, page 18.


� Post trial brief, page 17.


� It is noted that counsel for RaceTrac Petroleum, Inc., Philip E. Downer, III and Allison A. Jones, did a splendid job at trial representing their client.  Their advocacy and particularly their arguments as to RaceWay’s right, like the right of any other business, to compete in the marketplace, to be accorded fair and uniform treatment and to have a “level playing field” is compelling.  However, the Court believes that in light of the particular facts of this case the City Council’s action was completely reasonable and justified.  
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