JERRI DALLAS



:  NUMBER:  511,000
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

ELDORADO CASINO 


SHREVEPORT JOINT VENTURE
       
: CADDO PARISH, LOUISIANA

RULING

Trial was held February 5, 2009, and the Court heard testimony Susan Tong, Theresa Roach and Jerri Dallas. In addition, the Court received into evidence written statements by Ms. Tong and Ms. Roach as well as hospital and chiropractic records of Ms. Dallas.  For reasons which follow, the Court concludes that Defendant Eldorado Casino Shreveport is 51% at fault; Plaintiff Jerry Dallas is 49% at fault; general damages are assessed in the amount of $2,500.00; special damages (EMS, hospital and chiropractic for treatment through 9/16/06) are assessed in accordance with P-1, subject to the apportionment of fault.  

The lawyers essentially agreed that the first two elements of R.S. 9:2800.6 (b) are satisfied and the issue in this case is whether the merchant failed to exercise reasonable care.  The testimony of Theresa Roach, an employee of the defendant, is that she went into the restroom at the defendant premises on September 4, 2006; because it was so excessively wet and slippery to the extent that she almost slipped down, she did not use the facilities.  Upon leaving the restroom she saw the plaintiff, Jerri Dallas, who was about to enter the restroom.  She testified that she told Ms. Dallas, “there is water on the floor; don’t go in there; you can slip down”.  Ms. Roach testified that she communicated in regular tone and volume and that there was no response from Ms. Dallas, who continued into the restroom.  Ms. Roach did not (1) close the restroom prior to Ms. Dallas entering it; (2) caution Ms. Dallas a second time; perhaps in a more demonstrative tone and manner; and (3) did not turn around and go into the restroom and admonish Ms. Dallas to utilize facilities at a different location.  Ms. Dallas testified that she does not recall having ever seen Ms. Roach and that she certainly never heard Ms. Roach’s statement.  


The case is further complicated by the fact that in the contemporaneous report written by Ms. Tong she failed to mention Ms. Roach; and further, Ms. Roach’s initial written contemporaneous statement was “misplaced”, and she wrote an additional statement in January of 2007.  Nevertheless the lawyers agree that the statement by Ms. Roach was made thereby establishing the first two of the three requirements.


While this Court has a very conservative philosophy in slip and fall cases and strict application of La. R.S. 9:2800.6(b), the Court is compelled to conclude that merchant’s agent failed to exercise reasonable care under the particular circumstances presented.  The Court also believes that Ms. Dallas has comparative fault in the following particulars: (1) she failed to be attentive and hear what she should have heard under the circumstances; (2) in light of her previous employment in the housekeeping department of another casino, she should have known that restrooms in such places can sometimes have slippery and wet floors posing a dangerous condition and, therefore, she should have had a heightened awareness and exercised care.  

However, there is no doubt from the evidence nor does counsel for the defendant dispute that Ms. Dallas sustained a fall and was completely wet with water from the overflowing toilet and/or urine on this occasion and that she was treated by emergency medical technicians; she was seen at Christus Schumpert Emergency Department and thereafter received chiropractic care from Chiro-Plus.  The Court believes that, in any event, this soft tissue injury should have resolved certainly within ten days of her commencement of chiropractic treatment.  Accordingly, special damages beyond 9/16/06 are not awarded.

For the assigned reasons, the Court concludes that the defendant, Eldorado Casino Shreveport, is 51% at fault; the plaintiff Ms. Dallas is 49% at fault.  The Court assesses general damages in the amount of $2,500.00 subject to the apportionment of fault.  The Court assesses as special damages the EMS and hospital costs as well as chiropractic treatment between 9/6 and 9/16/06 also subject to the apportionment of fault.


Counsel shall submit a formal judgment consistent with this judicial determination.  Court costs are assessed against the defendant.


Signed this 6th day of February, 2009 in Shreveport, Caddo Parish, Louisiana.
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