RICHARD W. RUPERT


:  NUMBER:  516,713, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

CHRISTUS HEALTH NORTHERN

LOUISIANA also known as CHRISTUS

SCHUMPERT HEALTH SYSTEM OF

LOUISIANA also known as CHRISTUS

SCHUMPERT HEALTH SYSTEM

:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held March 3, 2009, and the Court heard testimony from Shirley Rupert, Jerry Scotty Rupert, Jon Whitten and Alvin Hopkins.  Depositions of Richard Rupert
 and Dr. Michael T. Acurio were admitted as testimonial evidence.  In addition, the Court received into evidence numerous exhibits including, but not limited to, photographs of the type of toilet involved in the January 16, 2007 accident and photographs of the replacement toilet and diagrams of the floor configuration.  After considering the entire record, evidence, applicable law and for reasons which follow, the Court concludes that Judgment should be rendered in favor of the plaintiffs (the spouse and heirs of Richard Rupert) and against Christus Schumpert, that special damages should be assessed at $976.75 and general damages assessed at $8,500.00.

There is no dispute in this case that on January 16, 2007, Richard Rupert accompanied one of his sons, Jerry Scotty Rupert, to the Emergency Division of Christus Schumpert in connection with an emergent condition of his daughter in law.  While there, he used a bathroom (which he testified he had used 25 times previously – Dep. P 34, L 1-13).  The wall mounted commode, which has an additional stand under it which can be moved for cleaning, collapsed with Mr. Rupert hitting the floor, his legs pinned to the floor by the dislodged and broken commode, and his head lodged against the bathroom door.  It is not disputed that Mr. Rupert sustained a medial meniscal tear to his knee, an injury which required arthroscopic repair.


Christus Schumpert has vigorously contested any finding of liability asserting, inter alia, that:  (1)  this bathroom was not intended for public use or in a public area and was not commonly used by anyone other than hospital staff and patients assigned to that particular area; (2) under La. C.C. art. 2317.1 there is no evidence of defect and, further and more importantly, there is no evidence that Christus Schumpert either knew or, with exercise of reasonable care, should have known of the defect.  In response, plaintiff counsel has steadfastly argued for the application of the res ipsa loquitur doctrine, to which defense contends is inapplicable and, even if utilized, is not a substitute for proof of the knowledge element of 2317.1.

The Court observes that patients and staff routinely used the bathroom in question and had access to it; in fact it is not disputed that Mr. Rupert used the specific commode 25 previous times as referenced in his deposition, (P 34, L 1-13).  It was defective as evidence by the occurrence. Further, according to the testimony of Jon Whitten, while Christus Schumpert has a preventative maintenance program, this bathroom was exempt as it is in use by patients and, according to his testimony, he doesn’t like to interfere with patient use.  He conceded that preventative maintenance on any bathroom only takes up to 10 minutes.


This commode was over 30 years old and according to defense counsel, “staff is routinely going into and out of the bathroom in question twenty four hours a day for personal use or to assist patients” (Pre-Trial Memo P 1-2).  The Court finds the proffered reason for exemption unacceptable; for whatever other reasons, this commode was not the subject of preventative maintenance despite its high usage.  It is also clear that the defect was not latent in the walls, as argued by defense counsel in support of his article 1672 motion but rather, in light of the testimony of Alvin Hopkins (the first plumber to the scene), there was apparently a defect in the commode bowl or the mount depicted under the front of the bowl, or both.  In a hospital, any patient or family member of a patient, whether obese or not, should reasonably expect that he can use the commode without it suddenly fracturing, dislodging and pinning his legs to the floor.  These toilets are over three decades old and are constantly in use. The fact that Christus Schumpert chooses to conduct preventive maintenance on most of them is commendable but it also suggests to the Court that it should do so, not for cosmetic liability reasons, because there is the actual need to do so – such that no one is injured.  There is no plausible reason that makes good sense why this particular bathroom would be exempted from the preventative maintenance schedule.  Based on the totality of the evidence, the Court can reasonably infer constructive knowledge – even without the application of res ipsa loquitur
.  With the application, it is even more clear that Schumpert is liable for this accident.


Regarding the issue of general monetary damages, plaintiff counsel has argued that “$50,000.00 is a pretty reasonable sum” while defense counsel declines to submit any amount.  Mr. Rupert, then age 65, was an extremely sick man.  According to Dr. Acurio’s progress notes, he was morbidly obese; and according to Mr. Rupert’s deposition testimony he suffered from at least the following maladies:  (1)  congestive heart failure (P 5, L 1-10); (2)  chronic obstructive pulmonary disease (P 16, L1); (3)  diabetes (P 16, L 4-5); and (4)  chronic back pain (P 17, L 1-3).  He had had at least one massive heart attack (P 13, L 11); he had “38% lung capacity…” and “no lungs left” (P 13, L 13-19).  He was on an exhaustive list of medications (P 19-21) and was on oxygen via nasal cannula at the time of his deposition.  Although Mr. Rupert was a candidate for arthroscopic repair, doctors were of the opinion that there was too much risk due to his heart and pulmonary issues.  (See deposition of Dr. Acurio, P 8 L, 19-25; P 9, L 1-8.) While there is no doubt in this case as to his medial meniscal tear and the fact that there was swelling, pain and physical limitations (Acurio Dep., P 13, L 1-6), the Court is unable to differentiate and sort out his medical pain and suffering from his other numerous and very serious conditions.  He clearly had far more pain, discomfort, limitations and restrictions as a consequence of his other numerous maladies.  Accordingly, the Court assesses general damages in the amount of $8,500.00 and special damages at $976.75.

All costs are assessed against defendant and shall by set by stipulation or rule.


Counsel shall submit a formal Judgment consistent with this Ruling.


Signed this 6th day of March, 2009 in Shreveport, Caddo Parish, Louisiana.








______________________________








           SCOTT J. CRICHTON









  DISTRICT JUDGE

DISTRIBUTION:

James E. Bolin, Jr.

Mark A. Goodwin
� Plaintiff Richard Rupert’s deposition was taken on January 30, 2007; on January 31, 2007, he died from causes unrelated to the January 16, 2007 event at Christus Schumpert.  In his deposition (P 54, L 17), while explaining that his heart condition prevented orthopaedic surgery for the medial meniscal knee tear, he testified “I don’t stand a chance, so I’m going to live as long as I can.  Let God do what he needs to do”.  At P 56 Line 4, he testified, “I’m, dying.”


� See Linnear v. Centerpoint Energy, 2006-3030 (La. 9/5/07), 966 So.2d 36 and Cangelosi v. Our Lady of the Lake Medical Center, 564 So.2d 654 (La. 1989).
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