RED RIVER INTERNATIONAL, INC.
:  NUMBER:  508,634, “B”
and U.S. TRANSCON, INC.

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

ROBERT L. “BO” PIERCE, JR.

:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT

Trial was held February 26, 2009 on the ultimate issue of whether Robert L. “Bo” Pierce, Jr. is contractually entitled to an award of $250,000.00 (less payments previously advanced) from Red River International, Inc..  The Court heard testimony from Robert L. “Bo” Pierce, Jr., Mike Bishop, and Ken Shaw.  Numerous exhibits were admitted, including the following documents introduced by both sides (1) December 10, 2004 contract; (2) January 20, 2005 proposal; and (3) March 28, 2005 Etowah Dedicated Agreement.  In addition, and of particular significance to the Court were e-mails of December 23, 2005, September 10, 2006 and October 19-20, 2006.  After consideration of the evidence, applicable law, arguments of counsel and for reasons which follow, the Court concludes that Judgment should be rendered in favor of Red River International, Inc.  and U.S. Transcon, Inc. and against Robert L. “Bo” Pierce, Jr.
· The March 28, 2005 Etowah Dedicated Agreement provides that it is a revision of the December 10, 2004 contract, not any unsigned proposal or document emanating from alleged brokerage work of Mr. Pierce and does not recognize Mr. Pierce as the “go between” and broker of the Etowah to Ennis dedicated trucking contract on behalf of Red River International; 
· The practice of Red River and Johns Manville was to reduce oral agreements to writing; and in light of the testimony that trucks were operating in January 2005, the Court’s inference is that the December 10, 2005 contract had not been set aside; 
· As the Court observed at the conclusion of trial, the words “broker” and “brokerage fees” never appear in any of the documents nor do these words appear in any of the e-mails transmitted during the time frame at issue – even e-mails between Mr. Bishop, who claimed authority from Red River to enter into an oral brokerage fee contract with Mr. Pierce; 

· There is insufficient evidence for the Court to find that Mr. Bishop had agency authority to enter into such agreements on behalf of Red River;

· The amount claimed to be due by Mr. Pierce, 10% of 2.4 million dollars ($240,000.00), is more than the profit margin Red River would make and it therefore makes no sense that a trucking company would agree to pay a brokerage fee more than the amount it would make as profit; 
· Because the agreement alleged by Mr. Pierce is verbal and the amount at issue is greater than $500.00, the law
 requires proof by competent evidence – “at least one witness and other corroborating circumstances”; 
· The one witness relied upon by Mr. Pierce is Mike Bishop who, as the Court observed in its closing remarks, is not independent.  Bishop has enjoyed a close personal friendship with Pierce for many years and both men have worked generally in the same industry, if not the same firm, for some of those years.  In fact, both currently work at Graphic Packaging; and significantly, they even rode together (presumably from Georgia) to the Caddo courthouse for the February 26 trial.  Mr. Pierce’s characterization during argument of Mr. Bishop as “independent” is inaccurate; 
· With regard to the requirement of “corroborating circumstances” the Court looks for extrinsic evidence and has found none; 
· The e-mails, as previously discussed, support the position of Red River, not Mr. Pierce, and the term “brokerage” is conspicuously absent (see, for example the e-mails of 9/10/06 in which the words chosen are “September payment” and “consulting fees”); 
· The documentary evidence supports the position advanced by Red River and that finding coupled with the lack of an independent witness and “other corroborating circumstances” as contemplated by law lead to the inescapable conclusion that there was no meeting of the minds as to a brokerage fee for Mr. Pierce; 
· The Court believes Mr. Pierce had a consulting fee arrangement with Red River which was subject to termination at the will of Red River.  As Mr. Shaw testified, Mr. Pierce was unable to produce clients for Red River and the $10,000.00 per month consulting fee was terminated, as evidenced by the September 10, 2006 e-mail by Mr. Shaw in which he wrote, “We no longer need your consulting services…” to which there was no electronic reply by Mr. Pierce referencing Mr. Shaw to any brokerage fee arrangement.


Counsel shall submit a formal Judgment consistent with this Ruling in favor of Red River International, Inc. in all respects.


Signed this 6th day of March, 2009 in Shreveport, Caddo Parish, Louisiana.








_____________________________ 








          SCOTT J. CRICHTON









DISTRICT JUDGE

DISTRIBUTION:

Ronald E. Raney

Brian E. Crawford
� La. Civil Code art. 1846 provides:  


When a writing is not required by law, a contract not reduced to writing, for a price or, in the absence of a price, for a value not in excess of five hundred dollars may be proved by competent evidence.





If the price or value is in excess of five hundred dollars, the contract must be proved by at least one witness and other corroborating circumstances.
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