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        :   CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Having considered the Motion For Summary Judgment filed November 3, 2008 by Christus Health Northern Louisiana d/b/a Christus Schumpert Health System (Christus Schumpert), exhibits in support thereof as well as exhibits in opposition thereto, arguments of counsel, including oral arguments of December 15, 2008, applicable law and for reasons which follow, the Court concludes that the Motion For Summary Judgment should be denied.

This is a death case which has some troubling circumstances, as described by Dr. Wendell Wall in his deposition.  It is also troubling that in this very important case, plaintiff counsel has not presented any retained expert to specifically opine what she has argued to the Court - that Christus Schumpert breached the standard of care by failing to have Ms. Simmons’ monitoring alarms on and/or activated such that upon commencement of her distress there could have been immediate, appropriate intervention.  The lack of an expert opinion by the plaintiff in the face of the Medical Review Panel opinion in Christus Schumpert’s favor makes this an extremely close summary judgment case
.  However, the fact that Ms. Simmons was placed in the ICU; the fact that her family members cautioned Christus Schumpert staff members earlier on December 2, 2003 as to their observations and concerns; the genuinely disputed issue of whether the monitoring alarm was turned on or, if it was on, whether it was in proper working order; and credibility issues about what Nurse Melissa Lindsey did or did not do during the relevant time frame coupled with Dr. Wall’s utter astonishment
 at what he observed all lead this Court to conclude that this fact sensitive case is unsuitable for summary judgment.  Furthermore, it appears that without adequate discussion, the panel resolved some disputed issues in favor of the defendant which forms the basis for their ultimate opinion.  For example, while the standard of care requires that if a doctor has ordered that a patient in ICU be on a monitor, such as is the case with Ms. Simmons, then it is axiomatic that the standard of care is that the monitor be on and in good working order, a disputed issue in this case between the plaintiffs and the defendant.  The panel opinion assumes it true that the monitor was on and operating properly and that Dr. Wall and ultimately Dr. Caskey intervened at the earliest point in time before the monitor alarm could be triggered.  There are two inferences which can be reached on this issue; and because this fact as found by the panel serves as a foundational element of their ultimate opinion, this Court believes that summary judgment on this record is inappropriate – despite the fact that plaintiff counsel in this death case should have a medical doctor expert to expressly state an opinion – instead of arguing from the testimony of the three expert doctors who served on the panel.   

Signed this 27th day of February, 2009 in Shreveport, Caddo Parish, Louisiana.
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� This Court has routinely granted defense motions for summary judgment in medical malpractice cases where the plaintiff has not retained an expert to provide an opinion as to the elements required in a medical malpractice action, especially breach of the standard of care.  See Anderson v. Drs. Zibari and Paredes, Docket No. 522,356 rendered this date.  There are dozens of cases over the past 15 years from our Supreme Court on this issue from Pfiffner v. Correa, 94-0924 (La. 10/17/94), 643 So.2d 1228 to the most recent case of Samaha v. Rau, 07-1726 (La. 10/26/08) 977 So.2d 880.


� On page 8, beginning at line 10, Dr. Wall testified:


The reason I remember it so well is because that usually doesn’t happen in ICU.  I don’t walk in and see someone with no one else knowing what’s going on, you know what I mean?  It is very concerning when I walk in and I am like, you know.  And so I walked in, I saw that, and I turned around immediately and I asked the nurses, I said, “How long has this lady been like this?”  And they – I don’t remember what they said.  And I told them, I said, “Well, you know, she’s –“ something to the effect of that she’s in trouble, we need to call a code, and then they called a code.


***


Yea.  It didn’t take – I mean, that took like – it took me like two seconds to figure out she was in …


On page 10, line 22 Dr. Wall testified:


I was very upset when I came out of the room, because you just don’t walk into the ICU with someone who is like that.








