ROYCE EVERETT MORRIS

:  NUMBER:  514,060, SECTION “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

JUDITH GRIFFIN BAILEY

AND JOSEPH WILLIAM BAILEY

:  CADDO PARISH, LOUISIANA

RULING ON LIABILITY


Trial in this troubling and sad case was held January 9 and 13, 2009.  The Court heard testimony from Royce Morris, Wanda Morris, Joseph Bailey, and Judith Bailey.  In addition, the Court received a volume of documentary and tangible exhibits.  Considering the applicable law, The Louisiana Trust Code, La. R.S. 9:2081, et seq, as it applies to Judith Bailey, and the Rules of Professional Conduct, as well as the statutory law as applicable to Joseph Bailey, the jurisprudence addressing both subjects, the stunning and overhwhelming evidence, and for reasons which follow, the Court concludes trust code violations committed by Mrs. Bailey and professional, contractual and tortious violations committed by Mr. Bailey.


On May 1, 1991 Royce Everett Morris was severely injured in a chemical plant explosion in Sterlington, Louisiana.  His injuries included brain injury and a number of other serious traumatic injuries.  He spent about a year in a hospital and was thereafter treated in a rigorous outpatient program.  A class action lawsuit was filed by Jack Bailey (no relation to defendants) which resulted in an initial settlement to Royce Morris of $1,336,854.99 (December 1999) and a final settlement distribution of $714,968.00 (April 2001).  Because Jack Bailey correctly believed that Royce Morris was too disabled to manage this large sum of money, he recommended to the Class Action Special Master that the settlement proceeds be placed in an irrevocable trust.  Royce Morris retained an unrelated lawyer, Joseph William Bailey, for preparation of the trust agreement.  Joseph Bailey’s recommendation of Dan Legrone as trustee was opposed by Jack Bailey and they apparently agreed upon Trust Company of Louisiana.  Thus, Joseph Bailey, assisted by Pat Nelson, Vice President of Trust Company of Louisiana, created what has been admitted as Exhibit 3.  This was an irrevocable inter vivos trust in which Morris was Settlor/Beneficiary and Pat Nelson, in connection with his position with the Trust Company, became Trustee.  After only a few short months in 2000, Royce Morris and Pat Nelson had a serious disagreement to the extent of Morris threatening Nelson’s life.  The Trust Company of Louisiana resigned on August 25, 2000 and, by motion presented by Joseph Bailey to this Court, an Order was signed appointing Joseph Bailey’s wife, Judith Bailey, as Successor Trustee.  The evidence is undisputed that between August 25, 2000 and March 2006 the Trust was drained to the point of becoming insolvent.  It is important to note that during this entire time Mr. and Mrs. Bailey worked in the same law office.  Although in her court testimony Mrs. Bailey seemed to deny being in charge of billing for the law office, she testified in deposition otherwise and the Court believes that in addition to serving as Trustee in this matter she had a number of other administrative and paralegal duties, in the Bailey law office, including billing for her husband.  She therefore knew well of Royce Morris’ drug arrests and convictions, serious alcohol abuse, and other legal matters handled by Mr. Bailey.  Royce Morris testified that he could intimidate Mrs. Bailey, that “I wanted my money when I wanted it” and she rarely declined his requests. 

As a preliminary issue, the position taken by defense counsel that the Trust Code is mostly inapplicable to Mrs. Bailey because Royce Morris was the Settlor and Beneficiary is not correct.  The suggestions that Mrs. Bailey had to comply with the “intent” of Royce Morris when such “intent” was inconsistent with her fiduciary duties of trust is also incorrect.


As referenced previously the evidence is both stunning and sad in that this irrevocable trust was designed (and at least partially drafted by Joseph Bailey) to care for Royce Morris for the rest of his life.  Although not interdicted, Royce has been disabled and judgment - impaired since the 1991 accident; he has seizures; he suffers from post traumatic stress disorder and has what has been described as an uncontrollable temper.  He is not employable and is permanently disabled.  Moreover, it is clear from the evidence and his in-court testimony that he is permanently judgment impaired and unable to make reasoned decisions about his finances or general welfare.  The testimony and evidence reveals that the Baileys have taken different positions at different times regarding the competence level of Royce Morris.  On the one hand, Joseph Bailey seemed to suggest in court testimony that there should not be a trust because (1) Royce was never interdicted; (2) Royce was not otherwise judicially declared incompetent; and (3) there was no court order in the class action matter requiring a trust.  Yet, on the other hand, he assisted in the preparation of the 12/30/99 Trust Agreement and his wife, Judith, signed as a witness.  Further, in a June 19, 2000 letter to John Madison (Exh. 8), Mr. Bailey wrote of Morris’ “diminished capacity” and in his October 21, 2001 Motion For Appointment of Sanity Commission, Joe Bailey wrote that Morris was “unable to assist in his defense” and that a psychiatrist should be appointed “to determine mental capacity”.  See Exhibit 42. 

With regard to violations of the Louisiana Trust Code R.S. 9:2081 et seq, and particularly R.S. 9:2127, R.S. 9:2088-2089, Succesion of Danham, 81-0140 (La. 9/3/81) 408 So.2d 888 and In re Guidry Trust, 97-1210 (La. App. 3rd Cit. 5/6/98) 713 So.2d 631 as well as the Trust Agreement (Plaintiff Exh. 3) the Court concludes that Judith Bailey breached her duties by committing the following acts of negligence and/or misconduct as charged in the petition and summarized in plaintiff’s post trial brief:

(1)
Mrs. Bailey allowed the automobile insurance on Morris’ vehicle to lapse numerous times for non-payment of the premiums thus incurring late fees and other penalties;

(2)  
Mrs. Bailey failed to pay property taxes on property owned by the Trust;

(3)  
Mrs. Bailey failed to maintain insurance on immovable property owned by Trust; 

(4)
Mrs. Bailey failed to file tax returns on behalf of the Trust as required by law, incurring payments due, interest, penalties, as well as a tax levy;
(5)
Mrs. Bailey failed to pay bills timely thus incurring numerous late charges and/or penalties;

(6)
Mrs. Bailey failed to provide annual and quarterly accounting required by law and the Trust Agreement – in fact there was no accounting provided until April 16, 2007 – pursuant to Court order and after the Trust was depleted and insolvent;

(7)
Mrs. Bailey failed to open mail containing important insurance information for the Trust; 

(8)
Mrs. Bailey paid huge amounts of money out of the Trust for bar tabs and cash loans for Royce Morris;
(9)
Mrs. Bailey made excessive distributions of income and principal to Royce Morris despite knowledge of Morris’ illegal substance abuse problems;
(10)
Mrs. Bailey utterly failed to take into account the long term interest of Royce Morris in connection with the administration, management of assets, distribution of assets, and termination of Trust; and
(11)
Mrs. Bailey made payments to husband, Joseph Bailey, out of the Trust for work not performed by Mr. Bailey.


For all of the acts of negligence and misconduct, Mrs. Bailey paid herself a sizable fee, 3-4 times the amount charged by the Trust Company of Louisiana.  It should be noted that The Trust Company of Louisiana is bonded and insured; Mrs. Bailey was not bonded, not insured and not licensed.  Further, she charged these exorbitant trustee fee amounts without any written authorization.  Her testimony is that she discussed her fee with Royce Morris, (which is disputed by Morris) and, according to her testimony, he said, “that’s fine”.  There is no written documentation and the Court funds insufficient evidentiary basis to believe that there was a fee agreement. Unlike the original arrangement with The Trust Company of Louisiana as Trustee and Joe Bailey as criminal defense lawyer, the huge problem with all of this is that there are no checks and balances on either Mr. or Mrs. Bailey, who are married to each other and work in tandem in the Bailey law office.  In fact, in a March 13, 2000 letter by Pat Nelson to Royce Morris, Nelson cautioned Mr. Morris about the attorney’s fees issue – which the Court believes led to more dissension between Joe Bailey, Royce Morris and Pat Nelson.  In this case, the Settlor/Beneficiary was totally unable to reasonably comprehend, much less question, any of these payments for legal fees and the person billing these legal fees was the trustee, Mrs. Bailey. Furthermore, no beneficiary of a trust would have been able to intelligently question any of the financial issues involved without receiving a periodic accounting, which Mrs. Bailey did not prepare, all in violation of the Trust Agreement and Louisiana law.  In that regard, the record reflects that Royce Morris’ mother, Wanda Morris, had to file a lawsuit – see In re Royce Morris Trust – to get an accounting pursuant to R.S. 9:2088.  Moreover, in this lawsuit, counsel for Royce Morris had extreme difficulty obtaining accounting and records from Mrs. Bailey despite court orders.  In fact, the trial of the case had to be continued twice, September 18, 2008 to December 17, 2008; finally, after admonishments from the Court on December 17, 2008, the records were ultimately provided before the rescheduled trial date of January 9, 2009
.  

The Court concludes that Judith Bailey violated multiple sections of the Trust Agreement and the Trust Code.  The fact that Morris had these severe traumatic permanent injuries coupled with his obvious ongoing use of crystal methamphetamine and cocaine (Royce’s mother, Wanda Morris, testified to lesions caused by the methamphetamine) actually heightened the duty of Mrs. Bailey’s prudence and care.  Plaintiff counsel’s question, “If you couldn’t control Royce why didn’t you resign?” and Mrs. Bailey’s answer “What difference would it make?” reflects utter indifference which is totally inconsistent with her legal obligations.


The plaintiff’s claims against Joseph Bailey are (1) legal malpractice and (2)  contractual overbilling.  Clearly, the duty which Joseph Bailey, the attorney, owed to Royce Morris, the client, is even greater than that owed by Judith Bailey, the trustee, to Royce Morris, the trust beneficiary.  As stated earlier, Joseph Bailey was intimately aware of Mr. Morris’ lack of competence as reflected in his 6/19/00 letter to John Madison “diminished capacity” and the motion for sanity examination in a criminal case.  The plaintiff has proven the charges of misconduct and malpractice
 made in the petition and, as summarized in post trial brief:

(1)
While serving as legal representative for the Trust, Mr. Bailey recommended that Judith Bailey, his wife and an agent of his law firm, be appointed as Trustee.  Mr. Bailey created the climate for self dealing and multiple conflicts without any checks and balances.  Moreover, because there was no CPA involved in the preparation of state and federal returns and because no accounting was ever rendered (until after the Trust was depleted) there was no way for this brain – injured man to have knowledge of any financial issues; 

(2) 
Mr. Bailey failed to disclose to Royce Morris any information regarding the fees to be charged to the Trust for his wife’s services as Trustee;


(3)
Mr. Bailey represented to Royce Morris that he was no longer representing the Trust, yet he continued to represent and bill the Trust, including conversations with his wife about trust matters, mailing items, etc.;
(4)
Payments were made to Mr. Bailey’s personal credit card account out of Trust account.  While some were legitimate reimbursements, some were not.  In fact, defendants only produced documents showing proof of reimbursement for two payments on personal credit card; and
(5)
The Trust appears to have been charged for services not performed by Joseph Bailey.


In conclusion, in light of the misconduct and gross mismanagement of this Trust, the Court is left to wonder whether Royce Morris could have done any worse if the sum of $1,336,854.99 had been directly handed to him in December 1999
.

For the assigned reasons, the Court concludes individual liability as to both Judith Griffen Bailey and Joseph William Bailey.  The Court requests that the attorneys research the issue of vicarious liability of Mr. Bailey for the negligence of Mrs. Bailey under the peculiar facts of this case and to present memoranda on that issue by March 12, 2009. 

In addition, the Court will require post trial briefs on the issue of damages.  Special attention should be focused on R.S. 9:2201 as to Mrs. Bailey, and on jurisprudential tort and contractual damage cases as to Mr. Bailey.


This liability ruling signed the 12th day of February, 2009 in Shreveport, Caddo Parish, Louisiana.








____________________________







       SCOTT J. CRICHTON








DISTRICT JUDGE

DISTRIBUTION:

Amanda E. Waddell, Counsel for Plaintiff

John M. Madison, Jr.

Terry L. Cox, Counsel for Defendants
� Despite the extremely serious allegations made in the petition filed 7/31/07, most of which deal with violations of fiduciary responsibility and trust, the Clerk’s record reflects a pattern of dilatory tactics by the Baileys.  First, there were several exceptions filed (Joseph, peremptory exception of prescription filed 8/15/07; Judith, dilatory exceptions of vagueness and lack of procedural capacity filed 12/7/07) which, while clearly their right, were all ultimately denied.  Second, there was a motion by Joseph Bailey and motion for protective order filed on 12/6/07, which was also denied.  Finally, on the eve of the second trial setting of 12/17/07 the Baileys filed a motion for continuance claiming as a basis his “representation of persons in the Haynesville Shale activity coupled with full representation in two states…”.  They also admitted being so busy they could not “answer and produce discovery documents”.  In this case involving violations of fiduciary obligations and trust coupled with the depletion of a million dollar (+) trust, the Court is inclined to wonder if the defendants ever took this case seriously.  Of particular concern to the Court, Joseph Bailey’s demeanor appeared at times arrogant and flippant, even referring to Royce Morris’ wife as a “bitch”, a comment requiring court admonishment to this lawyer as to appropriate courtroom decorum.


� The bottom line is that the attorney set up an arrangement without any checks and balances and without any reporting requirement – to the beneficiary/client, his mother, a CPA, any taxing authority…anybody.  Wanda Morris’ testimony is there was a “collaboration (between the Baileys) to take advantage of (Royce)”.  If there is not a basis for vicarious liability for Joseph Bailey for the negligence and mismanagement by Judith Bailey, there should be – given the particular circumstances of this case – that Mrs. Bailey worked in Mr. Bailey’s law office and, further, the fact that Royce Morris would not have known Mrs. Bailey had he not picked Joseph Bailey’s name out of the phone book.





� The evidence is that final distribution was mistakenly provided to Royce Morris, about $500,000.00 of which, according to Morris, “went up (his) nose” and approximately $200,000.00 delivered to Mrs. Bailey.
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