REALTY EXECUTIVES SB


:  NUMBER:  522,161, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

ANDREA M. STARKS REAL ESTATE
:  CADDO PARISH, LOUISIANA

RULING ON MOTION TO CONFIRM ARBITRATOR’S AWARD (FILED JUNE 16, 2008) AND 

MOTION TO VACATE AWARD (FILED JULY 28, 2008)


The Court has for consideration the following (1) Motion and Order to Confirm Arbitrator’s Award, filed June 16, 2008 by Realty Executives SB; and (2) Motion To Vacate Award, filed July 28, 2008 by Andrea M. Starks, on behalf of Andrea M. Starks Real Estate, LLC.  A hearing was held in district court on September 29, 2008, and testimony was adduced from Linda Morgan, a representative of Northwest Louisiana Association of Realtors and Andrea M. Starks.  In addition, the record of Docket No. 522,161 was admitted, which includes the HUD settlement statement, a “Challenge to Qualifications” form, the Buy/Sell Agreement, the transcript of the arbitration proceedings and the Decision of the Procedural Review Hearing Tribunal.  After thorough review of all of the evidence, applicable law and for reasons which follow, the Court concludes that the Motion and Order to Confirm Arbitrator’s Award, filed June 16, 2008 by Realty Executives SB is granted; and the Motion To Vacate Award, filed July 28, 2008 by Andrea M. Starks, on behalf of Andrea M. Starks Real Estate, LLC is denied.


The plaintiff, Realty Executors, SB, asserts the arbitration hearing held on July 12, 2006 resulting in an award in favor of Realty Executives SB on behalf of Penny Beecher and the (appellate) hearing held on June 12, 2007 resulting in the hearing determination being affirmed should be confirmed by this Court.  The defendant, Andrea M. Starks on behalf of Andrea M. Starks Real Estate, LLC has asserted that the award should be vacated in light of numerous errors committed during the arbitration hearing including: (1) that the Chairman (Ms. Spigener) failed to exclude certain evidence and/or statements; (2) that the arbitrators failed to examine Starks’ evidence; (3) that the arbitrators failed to recuse certain members (and/or the Board itself); and (4) that the Arbitrators failed to give him a fair hearing.

The applicable and controlling law
 in this matter is as follows:

La. R.S. 9:4209

At any time within one year after the award is made any party to the arbitration may apply to the court in and for the parish within which the award was made for an order confirming the award and thereupon the court shall grant such an order unless the award is vacated, modified, or corrected as prescribed in R.S. 9:4210 and 9:4211. Notice in writing of the application shall be served upon the adverse party or his attorney five days before the hearing thereof.


La. R.S. 9:4210

In any of the following cases the court in and for the parish wherein the award was made shall issue an order vacating the award upon the application of any party to the arbitration.

A. Where the award was procured by corruption, fraud, or undue means.

B. Where there was evident partiality or corruption on the part of the arbitrators or any of them.

C. Where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy, or of any other misbehavior by which the rights of any party have been prejudiced.

D. Where the arbitrators exceeded their powers or so imperfectly executed them that a mutual, final, and definite award upon the subject matter submitted was not made.

Where an award is vacated and the time within which the agreement required the award to be made has not expired, the court may, in its discretion, direct a rehearing by the arbitrators.


La. R.S. 9:4211

In any of the following cases the court in and for the parish wherein the award was made shall issue an order modifying or correcting the award upon the application of any party to the arbitration.

A. Where there was an evident material miscalculation of figures or an evident material mistake in the description of any person, thing, or property referred to in the award.

B. Where the arbitrators have awarded upon a matter not submitted to them unless it is a matter not affecting the merits of the decision upon the matters submitted.

C. Where the award is imperfect in matter of form not affecting the merits of the controversy.


The order shall modify and correct the award so as to effect the intent thereof and promote justice between the parties.


Mr. Starks’ complaints about Mike Salter and his apparent relationship with the Northwest Louisiana Association of Realtors in undeveloped in the record.  The panel members at the hearing level on July 12, 2006 were Pat Spigner (chairperson), Tahira Abdul-Rahman, Ben Davis, Dana Mason and Greg Ryan.  There is no proof (or showing whatsoever) that any member of the panel demonstrated any “evident partiality or corruption” as referenced in La. R.S. 9:4210(B) or in any manner prescribed by La. R.S. 9:4210(C).  Therefore Mr. Starks’ issue raised in paragraph 6 of his motion lacks merit.


The allegation in paragraph 3 of Mr. Starks’ motion pertains to the hearsay statement of Stacy Thomas referenced in Ms. Beecher’s testimony.  However, Mr. Starks also complains that the written statements by the Taylors (the buyers in this real estate transaction) were argued to be irrelevant by Mr. Salter.  Of course, the transcript at page 2 acknowledges that “this panel is not governed by the technical rules of evidence which may apply in courts”.  It appears that the statement of Ms. Thomas was hearsay and that the written statements of the Taylors were also hearsay.  Thus, one item of hearsay benefits Mr. Starks; one item does not.  The Court does not find significant error in the hearsay statements or the alleged argumentative statement of Mr. Salter to constitute a basis to vacate the award under La. R.S. 9:4210(D) [where the arbitrators…so imperfectly executed (their powers)].  Therefore, the complaints are meritless.

The main focus by this Court has been whether there is any legal basis under La. R.S. 9:4210 to vacate the award and remand for rehearing.  After thorough review of the record, particularly the transcript of proceedings of June 12, 2006, this Court cannot conclude, as a matter of law, that any one of the four paragraphs of La. R.S. 9:4210 are 
supported by the record
.  Furthermore, there is no legal basis under La. R.S. 9:4211 for a modification.  

Accordingly, for the assigned reasons, the Motion To Confirm Arbitrators Award filed by Realty Executives SB on behalf of Penny Beecher is granted.  The Motion To Vacate Award filed by Andrea Starks is denied.


A formal Judgment consistent with this ruling shall be submitted by counsel for plaintiff.


Signed this 12th day of November, 2008 in Shreveport, Caddo Parish, Louisiana.
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� 	Also, see Hill v. Cloud, 648 So.2d 1383 (La. App. 2 Cir. 1995) (Judge Scott Crichton affirmed by Second Circuit Court of Appeal in his ruling denying motion to vacate arbitration award).





� After a thorough review of the transcript and record in this matter, the Court suggests that it would have been preferable for the dispute to have resulted in a 50/50 settlement between Mr. Starks and Ms. Beecher/Realty Executives S.B. after communication between the two in a professional and amicable fashion.  Certainly, notwithstanding that Ms. Beecher showed the property which resulted in a sale, the record demonstrates that Mr. Starks did an extensive amount of work in the transaction and should be compensated under the particular and unique facts.  However, this Court is not allowed to substitute its opinion for that of the Arbitrators absent a specific basis in the Louisiana Arbitration Law, Title 9.  
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