JAMES S. KOT REMODELING


:  NUMBER 520,104 “B”
CONTRACTOR, L.L.C.
VERSUS





:  FIRST JUDICIAL DISTRICT COURT
JERRI KOUNS A/K/A JERI KOUNS

:  CADDO PARISH, LOUISIANA 

REASONS FOR JUDGMENT ON DEFENDANT’S

MOTION FOR PARTIAL SUMMARY JUDGMENT 

(FILED 6/27/08) 

The Court has considered the Motion for Partial Summary Judgment filed June 27, 2008 by Jerri Kouns as well as the opposition filed August 15, 2008 by James S. Kot Remodeling Contractor, L.L.C.  After thorough consideration of the record, the applicable law, and for reasons which will follow, the Court concludes that the motion shall be granted. 
Jerri Kouns employed James S. Kot Remodeling Contractor, L.L.C. (“Kot Remodeling”) to furnish and install three sliding patio doors for her home. The parties agreed that the cost of furnishing the doors, materials, and labor would cost $18,100.00. Before the doors were installed, Mrs. Kouns was shown an invoice from Custom Bilt in the amount of $10,534.00, the cost of the doors. Prior to the installation of the sliding doors, Mrs. Kouns stated the doors were unacceptable and she no longer wanted them. Kot Remodeling covered the area with plywood and left with the sliding doors. Kot Remodeling is suing, alleging Mrs. Kouns owes $18, 100.00 and attorney’s fees on an open account. The defendant claims the agreement between the parties is a construction contract, for which attorney’s fees are not recoverable. 

Kot Remodeling presented the Court a recent Louisiana Supreme Court decision which it asserts is directly related to its current case.  See Frey Plumbing Co., Inc. v Foster, 2008 WL 500943 (La. 2/26/08) which involved a plumbing contractor’s suit for an unpaid invoice.  The Fourth Circuit Court of Appeals upheld the defendant’s motion for partial summary judgment, holding that the agreement between the parties did not constitute an open account. The Louisiana Supreme Court reversed, holding that under the plain reading of La. R.S. 9:2781, “there is no requirement that there must be one or more transactions between the parties, nor is there any requirement that the parties anticipate future transactions. To the extent the prior case law has imposed any requirements which are inconsistent with the clear language of La. R.S. 9:2781(D), those cases are overruled.” Id at 6. While the Court did overrule Acme Window Cleaners v. Natal Construction Co. Inc., 95-0448 (La. App. 4 Cir 8/23/95), which involved a construction contract; the Court was specifically overruling the four factor test for determining an open account.  The Court did not create a blanket rule that  all construction contracts were applicable under the open accounts statute. Instead, the Court engaged a more fact sensitive inquiry focusing on the frequency of transactions between the parties.  

Historically, contracts for home renovation have been considered construction contracts. Kot Remodeling is a building and renovation contractor. The agreement between Kot Remodeling and Jerri Kouns met the requirements of a construction contract. Mrs. Kouns, as purchaser, controlled the types of doors she wanted installed; the parties agreed to the terms of installation before the doors were actually installed; and not only did Kot Remodeling furnish the doors, it was to use its skill and labor in order to build the desired object.  The transaction between the parties is a construction contract, for which attorney’s fees are not recoverable.
IT IS ORDERED that the defendant Jerri Kouns’ Motion for Partial Summary Judgment be GRANTED. 

Signed this 5th day of November, 2008 in Shreveport, Caddo Parish, Louisiana. 
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