TIVERIE DAVIS SEAMSTER

:  NUMBER:  509,508, “B”
AND AMERICAN CENTURY

CASUALTY CO.

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

BRENDA HULLABY


: CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held on December 15, 2008 and the Court heard testimony from one of the plaintiffs, Tiverie Davis Seamster, and defendant Brenda Hullaby.  Although the investigating police officer, DA Heaser, was subpoenaed by the plaintiff he did not appear, and the State of Louisiana Uniform Motor Vehicle Traffic Crash Report was admitted as evidence.  In addition, other items of evidence (Plaintiffs 2-5) were admitted and Defense Exhibits 1-2 (photographs of the 1996 Hyandai Sonata driven by defendant) were admitted.  For reasons which follow, the Court concludes that in this subrogation case the plaintiffs have not proven by a preponderance of evidence that the accident was caused by defendant Brenda Hullaby.  


This accident occurred on February 20, 2006, a cold day in which the streets of Shreveport were damp and slick.  According to the police report, the driver of vehicle 1 (defendant Brenda Hullaby) was southbound on Jewella and was in the process of executing a left turn to proceed westbound on Greenwood Road when impact was made.  The driver of vehicle 2 (plaintiff Tiverie Davis Seamster) was westbound on Greenwood Road, stopped at red traffic light, waiting to turn southbound onto Jewella.  When the light turned green, she (Ms. Seamster) “started into intersection” when vehicle 1 (Hullaby) struck her.  At trial Ms. Seamster verified she was westbound on Greenwood “about to turn left onto Jewella”.  Ms. Seamster was “about at the point of the pedestrian walk” when Hullaby came from her (Seamster’s) right side.  Defendant Hullaby testified that she was south on Jewella “turning onto Greenwood going east”.


Each lady claims the other was negligent (plaintiff asserts in middle of turn defendant lost some control and came from right side making impact; defendant asserts that plaintiff appeared to put on brakes but slid into defendant). There were 3 minor children under age 12 in plaintiff Seamster’s car and they were not called to testify.  There was a lady passenger in defendant Hullaby’s car who has since moved to California, is beyond the subpoena power of this Court and was not presented by defendant.  There were no other eyewitnesses, and the police officer wrote in the report, “no citations issued due to no witness to verify who violated red light”.

Most problematic is that in the petition (drafted by an Opelousas firm but never amended by trial counsel) which provides in paragraph 5 as follows:

The accident which is the basis of this lawsuit occurred as follows:

The Seamster vehicle was proceeding south on Jewella turning left onto Greenwood Road under a green traffic signal when it was struck by the vehicle driven by Brenda Hullaby who was proceeding west on Greenwood Road under a red traffic signal.


The allegation is incorrect as it was the Hullaby vehicle proceeding south on Jewella turning left onto Greenwood…and it was Seamster who was proceeding west.  In Paragraphs 3 and 4 of the “Statement of Uncontested Material Facts In Support of Motion For Summary Judgment” the particulars are generalized as follows:
On or about February 20, 2006, Seamster was driving her vehicle at the intersection of Greenwood Road and Jewella Road in Shreveport, Caddo Parish, Louisiana, when she was struck by a vehicle driven by defendant, Brenda Hullaby (“Hullaby” or “defendant”).  (Accident Report, a true and correct copy of which is attached hereto as Exhibit B; Request for Admission Numbers 2, 3, and 4, a true and correct copy of which is attached hereto as Exhibit C).  

Seamster had a green light and green arrow when she made her turn into the intersection (ACCC Report of Accident Form for Tiverie Seamster, a true and correct copy of which is attached to Palermo Affidavit as Exhibit A-2).  Hullaby committed negligence and failed to yield to Seamster at the time of the accident.  (Request for Admission Number 5).


Thus, the allegations made in the petition are inconsistent (in fact, completely inapposite) with the evidence presented by the plaintiff.  Moreover, there is no independent evidence to support or detract from the testimony of either lady - plaintiff Seamster or defendant Hullaby.  The fact that American Century Casualty Company made an investigation, concluded fault of Ms. Hullaby and paid Ms. Seamster pursuant to Seamster’s uninsured/underinsured provisions does not equate to probative evidence which tips the evidentiary scales in favor of the plaintiffs.  In considering the entire record, which is confusing and ambiguous in light of paragraph 5 of the petition, and in light of no independent evidence, the Court is unable to conclude that the plaintiffs have carried their burden of proving negligence of the defendant.  Accordingly, Judgment shall be rendered in favor of defendant Brenda Hullaby and against plaintiffs Tiverie Davis Seamster and American Century Casualty Company
.

Signed this 18th day of December, 2008 in Shreveport, Caddo Parish, Louisiana.
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          SCOTT J. CRICHTON









  DISTRICT JUDGE

DISTRIBUTION:

Jerry Edwards, Counsel for Tiverie Davis Seamster and 

American Century Casualty Company – 227-2967

Brenda Hullaby

726 Cotton, Apt. 815

Shreveport, LA  71101

� It should be noted that, as usual, Counsel Jerry Edwards did an excellent job advocating the interest and position of his clients.  His lawfirm did not file the petition and the evidence in this case – as in any other case – dictates the outcome.
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