SHREVEPORT POLICE OFFICERS
:  NUMBER:  505,140, “B”
ASSOCIATION LOCAL #75 AFL-CIO

AND MICHAEL CARTER, INDIVID-

UALLY AND AS PRESIDENT OF THE 

SHREVEPORT POLICE OFFICERS 

ASSOCIATION LOCAL #75 AFL-CIO

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

HONORABLE KEITH HIGHTOWER,

APPOINTING AUTHORITY,

CITY OF SHREVEPORT, ET AL

:  CADDO PARISH, LOUISIANA

RULING


The Court has for consideration the following exceptions:


(1)  Peremptory Exception of No Cause of Action and Dilatory Exception of Improper Joinder of Parties, filed February 6, 2008 by Defendant Charles C. Foti, Jr. in his capacity as the Attorney General of the State of Louisiana;


(2)  Peremptory Exception of No Cause of Action and Dilatory Exception of Improper Joinder of Parties, filed February 6, 2008 by the Office of State Examiner, Municipal Fire and Police Service;


(3)  Peremptory Exception of No Cause of Action and Dilatory Exception of Improper Joinder of Parties, filed July 18, 2008 by the Office of State Examiner, Municipal Fire and Police Service (which, with some minor changes, appears to mirror the filing of February 6); and


(4)  Peremptory Exception of No Cause of Action and Dilatory Exception of Improper Joinder of Parties, filed July 18, 2008 by Defendant Charles C. Foti, Jr. (Attorney General James D. “Buddy” Caldwell appearing).


Essentially, there are two exceptions asserted by the Attorney General and two exceptions asserted by Office of State Examiner Municipal Fire and Police Service, which is represented in this case by the Attorney General.  For reasons assigned, the Court concludes that the peremptory exceptions should be sustained.


These exceptions emanate from an October 23, 2007 ruling from Judge Jeanette Garrett, in which she wrote: 
* * *  

As argued by the defendant, the Court agrees that all of the following parties must be joined in this matter:

1.  The Police Chief of the City of Shreveport;

2.  The Fire Chief of the City of Shreveport;

3.  The Shreveport Municipal Fire & Civil Service Board;

4.  The State of Louisiana Municipal Fire & Police Civil Service Board (if such a body exists) and/or the State Civil Service Board.

* * * 

In addition to the parties noted above, the Court also believes that the Attorney General for the State of Louisiana must be names as a defendant, as the plaintiffs, in some of their pleadings, have called into question the constitutionality of state statutes.

It appears that while the defendants may have orally argued for inclusion of the parties now filing exceptions, it does not appear that such request was made in a motion or was argued in any written brief filed in the record.


During oral arguments on these exceptions, October 13, 2008, the issue was raised as to whether the “law of the case” doctrine should be applicable such that the exceptions by the Attorney General should not be considered by this trial court.  The Court views this issue as elementary.  This doctrine should never be applied so broadly to apply to a party who was not in the litigation at the time of the ruling and thus was not afforded the opportunity to be heard or the opportunity to seek appellate review.  In this case, on the date of Judge Garrett’s ruling, October 23, 2007, obviously the Attorney General and the State of Louisiana Municipal Fire and Police Civil Service Board were not parties; they were therefore not afforded the opportunity to be heard and were not in position to seek appellate review of an adverse trial court ruling.  As the Attorney General has written in brief, “For any court to so hold would violate the most basic tenets for fundamental fairness and substantive due process.”  (page 3 of the reply memorandum, filed 10/3/08).  Accordingly this Court concludes that the “law of the case” doctrine is inapplicable.

Regarding the no cause of action peremptory exceptions filed by the Office of the State Examiner, Municipal Fire and Police Civil Service, the Court concludes that (1) La. R.S. 33:2479 provides that this office is of an advisory nature only; (2) the amended petition fails to allege that his advisory service was asked to make a decision or that the plaintiffs relied on any alleged advice; and (3) there is no allegation of any violation by this defendant and certainly no cause of action asserted against this service.  Accordingly, the peremptory exception of no cause of action filed basically in duplicate in February 6 and July 18, 2008 shall be sustained.

Regarding the no cause of action peremptory exception filed by the defendant Attorney General, it is clear that the amended petition does not state a basis on which Attorney General Caldwell should be a defendant in this case. There is no constitutional attack
; moreover, La. Code of Civil Procedure art. 1880 only provides that the “attorney general of this state shall also be served with a copy of the proceeding and be entitled to be heard”.  Certainly, the Attorney General has been served as a party defendant, has made an appearance in these proceedings and therefore obviously has a copy of the pleadings.  He has exercised his entitlement “to be heard” by filing a peremptory exception to exit these proceedings.  The peremptory exception of no cause of action filed by the Attorney General (filed February 6 and July 18, 2008) shall be sustained.


Having found merit in the peremptory exceptions, there is no need for this Court to address the dilatory exceptions.


Counsel shall submit a formal Judgment consistent with this Ruling.


Signed this 7th day of November, 2008 in Shreveport, Caddo Parish, Louisiana.








______________________________ 








        SCOTT J. CRICHTON









DISTRICT JUDGE

DISTRIBUTION:

Eron J. Brainard – Counsel for Shreveport Police Officers Association Local #75 AFL-CIO and Michael Carter

A.M. Stroud, III, Counsel for The City of Shreveport, The Honorable Cedric Glover in his capacity as  Mayor, and Chief Henry Whitehorn

Dannye W. Malone and Mary Winchell, Counsel for The Shreveport Municipal Fire and Police Civil Service Board

Jerald L. Perlman, Counsel for Louisiana Department of Justice/Attorney General James D. “Buddy” Caldwell
� During the October 13, 2008 oral argument, Eron Brainard conceded that “I’m not saying the statutes are unconstitutional”.  Furthermore, there have been no memoranda by the plaintiffs and no opposition brief by City of Shreveport, Hon. Cedric Glover, Chief Henry Whitehorn.  In fact, after conceding “I’m the one that caused this train wreck”, Mr. Stroud simply stated, “I submit” as to the exceptions at issue in this case.





