SUCCESSION



:  NUMBER:  520,497, “B’
OF





:  FIRST JUDICIAL DISTRICT COURT

RICHARD O’NEAL JOUETT

:  CADDO PARISH, LOUISIANA

RULING


The Court has for consideration two rules:  (1)  Rule To Show Cause To Determine Proper Legatee, filed August 15, 2008 by Robert Michael McCreary as Executor of the Succession of Richard O’Neal Jouett; and (2) Rule To Show Cause Why Shriners Hospital For Crippled Children Should Not Be Recognized As Proper Legatee, filed September 18, 2008 by Shriners Hospital.  Trial and legal arguments were held on October 3 and October 14, 2008.  The Court has considered the testimonial evidence – John Settle, Jr., Robert Michael McCreary, Julia Matassa and Renee Jouett Tyson – as well as the April 10, 2008 olographic will of Mr. Jouett and the June 11, 2008 renunciation of Julia Matassa. After thorough consideration of the arguments of counsel, and for reasons which follow, the Court concludes that the Rule filed by the Executor is granted insofar as the Court determines under the circumstances that the legacies set forth in Mr. Jouett’s will have lapsed and, pursuant to the Louisiana Civil Code articles on intestacy, the children of the deceased – Renee Jouett Tyson, Jason Jouett and Chandra Tyson Moss - are entitled to the net estate of Mr. Jouett after payment of liabilities, costs and administrative expenses.  The Rule filed by Shriners is denied insofar as the legacies have lapsed and Shriners cannot be deemed to be a viable legatee under the will.

On February 28, 2008 Richard O’Neal Jouett prepared an olographic will which provides, in pertinent part:
I leave my entire estate to Julia Matassa.  All my love to Julia, the puppies, and the “crummy” cat.

In the event that Julia and I die at the same time (i.e. auto accident, plane crash, etc.), the estate will be left to the Shriners Hospital For Children…as a donation under both our names.

On March 31, 2008 Mr. Jouett died.  On June 11, 2008 Julia Matassa, with advice and benefit of counsel, Roland McKneely, III, signed a document titled Act of Renunciation and Disclaimer, which provides in pertinent part:
That I know and understand that I am the named universal legatee in that certain Olographic (hand-written) Last Will and Testament of Richard O’Neal Jouett.

That I have been advised by the named executor, Robert Michael McCreary, that the Succession of Richard O’Neal Jouett has an approximate net value of $250,000.00 consisting of a house with municipal address of 844 Captain Shreve Drive, Shreveport, Louisiana and cash assets.

That I know and understand that if the Last Will and Testament of Richard O’Neal Jouett is probated and the Succession completed, that I will be the owner of the house at 844 Captain Street Drive, Shreveport, Louisiana and all the net funds of the Succession, and that I can use these assets as I deem appropriate, including my own health and welfare.

That I know that all assets of the estate, including vehicles, furniture, appliances, moneys, real estate, etc., will be bequeathed to the Shriners Hospital of Shreveport, Louisiana.

That I, Julia Matassa do hereby waive, relinquish, renounce and disclaim any and all inheritance rights, of every nature whatsoever, in and to the succession or estate of Richard O’Neal Jouett.


On August 6, 2008 the children of Mr. Jouett, Renee Jouett Tyson, Jason Jouett and Chandra Jouett Moss, accepted the succession.  John Settle, Jr., attorney for the Executor, testified that Ms. Matassa was initially equivocal as to whether she would accept the Succession but later changed her mind so that the assets would go to Shriners.  Mr. Settle recommended that she accept the Succession and, if appropriate at a later point, she could convey part or all of the inherited property to Shriners.  However, Mr. Settle arranged for separate counsel, ultimately Roland McKneely, III, to advise her prior to taking any legal action.  Ms. Matassa, who described herself as Mr. Jouett’s “faithful companion for 15 years” and “soulmate”, testified that upon his death she “went off the deep end”.  She testified that on the day before the Act of Renunciation, June 10, 2008, she wanted to renounce the will “because I wanted to give the kids something”.  However, within less than 24 hours she experienced what she described as an “epiphany”
 with the result being her determination that the Estate “go to Shriners because that’s what Richard wanted...it’s not about me…it was Richard’s intent”.  Ms. Matassa also described the minimal contact that the children, especially Jason Jouett, had with their father, an assertion disputed by the rebuttal testimony of Renee Jouett Tyson.


Citing Louisiana Civil Code articles 960
 and 963
, Shriners argues that Ms. Matassa’s act of June 11, 2008 was a conditional renunciation, that is that she renounced only upon the condition that the legacy would devolve to Shriners, an act which Shriners argues is “countenanced” by the holding of Aurienne v. Mount Olivet, 153 La. 451, 960 So.29 (1922) and the comment of art. 960, which provides:

In deciding the case, the court pointed to the principle that when a person renounces succession rights in favor of another person in a manner other than that provided by law, the renunciation is not a true renunciation, but in fact constitutes an acceptance of the rights coupled with a donation to the third person in whose favor the rights are renounced.  For such an act to be a true renunciation, the successor must merely renounce, leaving the renounced rights to devolve on those who would be legally entitled to succeed to them under the provisions of the testament or under the succession law.


The Court, however, reaches a different conclusion almost exclusively on the language of the olographic will, the language of the renunciation and an analysis of the applicable law as follows: 

(1)  the will establishes Ms. Matassa as the universal legatee, or, in the event that she dies at the same time as Mr. Jouett, establishes Shriners as the universal legatee; 

(2)  Ms. Matassa expressly and in writing renounced Mr. Jouett’s succession;

(3)  In the renunciation she acknowledged her knowledge or belief that the assets would be “bequeathed” to Shriners;

(4)  The notarized renunciation does not contain the word “conditional”, the phrase “conditioned upon”, or any derivation thereof;


(5)  Upon the renunciation, Ms. Matassa’s legacy lapsed in accordance with La. Civil Code art. 1589(5)
;


(6)  The suspensive condition as set forth in Mr. Jouett’s will, “In the event that Julia and I die at the same time the estate will be left to Shriners…” could not be fulfilled; accordingly that second and alternate legacy [subject to a suspensive condition that can no longer be fulfilled (La. Civ. Code art. 1589 (3))]
 lapsed;


(7)  Under La. Civ. Code 954
 the effect of the lapsed legacies is that Mr. Jouett is deemed to have died intestate and his children, who formally accepted his estate, is deemed to have succeeded Mr. Jouett’s estate at his death;


(8)  The Court places weight on the fact that Ms. Matassa has not filed anything with this Court seeking to revoke her renunciation based on a claim of error, misunderstanding, failure of a perceived condition (notwithstanding the opinion of this Court – after hearing her testimony - that such a claim would not be viable);


(9)  Finally and specifically, there is insufficient evidence of any vice of consent such that the Act of Renunciation and Disclaimer which Ms. Matassa signed with counsel McKneely (and after advice of Mr. Settle) should be set aside;


For the assigned reasons, the Court concludes that the legacies set forth in the olographic will lapsed and the estate passes to the children of Mr. Jouett in accordance with the Louisiana laws of intestacy.  As these children have accepted the Succession, the Executor, Robert Michael McCreary, should proceed accordingly.


A formal Judgment consistent with this ruling shall be prepared and submitted on or before 1:30 p.m. November 3, 2008.


Signed this 29th day of October, 2008 in Shreveport, Caddo Parish, Louisiana.
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       SCOTT J. CRICHTON








          DISTRICT JUDGE
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� As used in this context, a sudden and important manifestation or realization.  


� La. Civ. Code Art. 960 provides:  A renunciation shall be deemed to be an acceptance to the extent that it causes the renounced rights to devolve in a manner other than that provided by law or by the testament if the decedent died testate.


� La. Civ. Code Art. 963 provides: Renunciation must be express and in writing.


� La. Civ Code Art. 1589(5) provides:  A legacy lapses when:  The legacy is renounced, but only to the extent of the renunciation.


� La. Civ Code Art. 1589(3) provides:  A legacy lapses when:  The legacy is subject to a suspensive condition, and the condition can no longer be fulfilled or the legatee dies before fulfillment of the condition.


� La. Civ Code Art. 954 provides:  To the extent that he accepts rights to succeed, a successor is considered as having succeeded to those rights at the moment of death of the decedent.  To the extent that a successor renounces rights to succeed, he is considered never to have had them.


� The Rule To Show Cause Why Executor Should Not Be Allowed To Liquidate/Dispense Of Succession Assets, filed October 8, 2008 by Executor Robert Michael McCreary, should be set for November 3, 2008 at 1:30 p.m. assuming no scheduling conflicts by counsel.
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