STATE OF LOUISIANA


:   NUMBER:  285,126






:


VERSUS




:   FIRST JUDICIAL DISTRICT COURT







:

ROBERT WASHINGTON, JR.

:   CADDO PARISH, LOUISIANA





CHARGE TO THE JURY
It is now my duty to instruct you on the law that applies to your deliberations. It is your duty to follow these instructions in reaching your verdict. Although you are the sole judges of the law and of the facts on the question of guilt and innocence, you have the duty to accept and apply the law as given to you by the court [C.Cr.P. 802(2)]. You must decide the facts from the testimony and other evidence and apply the law to those facts in reaching your verdict.

You must not single out any of these instructions and disregard others. The order in which the instructions are given does not indicate that one instruction is more important than another.

If I have given you the impression that I have an opinion concerning the guilt or innocence of the defendant, you are to disregard that impression.


The defendant is presumed by law to be innocent until each element of the crime necessary to constitute his guilt is proven beyond a reasonable doubt (C.Cr.P. 804A(1).  The defendant is not required to prove that he is innocent.  Thus, the defendant begins the trial with a clean slate.


The burden is upon the State of Louisiana to prove the defendant’s guilt beyond a reasonable doubt.  In considering the evidence, you must give the defendant the benefit of every reasonable doubt arising out of the evidence or out of the lack of evidence.  If you are not convinced of the guilt of the defendant beyond a reasonable doubt, you must find him not guilty [C.Cr.P. 804A(2) and (3)].

While the state must prove guilt beyond a reasonable doubt, it does not have to prove guilt beyond all possible doubt. Reasonable doubt is doubt based on reason and common sense and is present when, after you have carefully considered all the evidence, you cannot say that you are firmly convinced of the truth of the charge.

It is alleged that ROBERT WASHINGTON, JR. committed the following offenses:

Count 1:  On or about the 1st day of March, 2010, he committed the Aggravated Kidnapping of K.J., DOB 1/10/95, by forcibly seizing and carrying K.J. from one place to another while armed with a dangerous weapon with the intent to force K.J. to give up something of value;

Count 2:  On or about the 1st day of March, 2010, he committed the Aggravated Rape of K.J.,  DOB 1/10/95, by engaging in anal and oral sexual intercourse without lawful consent because K.J. was prevented from resisting the act by threats of great and immediate bodily harm by the apparent power of execution.
COUNT 1:  AGGRAVATED KIDNAPPING

Regarding the charge of Aggravated Kidnapping as reflected in Count No. 1, the possible verdicts which you may render as to the charge of Aggravated Kidnapping are as follows:

1. Guilty as charged of Aggravated Kidnapping; or

2.  Guilty of Attempted Aggravated Kidnapping; or

3. Guilty of Second Degree Kidnapping; or

4. Guilty of Attempted Second Degree Kidnapping; or

5. Guilty of Simple Kidnapping; or

6. Guilty of Attempted Simple Kidnapping; or

7. Not Guilty.


AGGRAVATED KIDNAPPING (La. R.S. 14:44) is defined, in pertinent part, as follows:

Aggravated Kidnapping is the doing of any of the following acts with the intent thereby to force the victim, or some other person, to give up anything of apparent present or prospective value, or to grant any advantage or immunity, in order to secure a release of the person under the offender’s actual or apparent control:

(1) The forcible seizing and carrying of any person from one place to  another; or
(2) The enticing or persuading of any person to go from one place to
                  another; or 

(3) The imprisoning or forcible secreting of any person.

Sexual gratification constitutes something of apparent present or prospective value for the purposes of Aggravated Kidnapping.  The issue to be focused upon is whether the defendant sought to obtain something of value, be it sex or money or loss of simple human dignity, by playing upon the victim’s fear and hope of eventual release in order to gain compliance with his demands.  The relevant factor is not whether the kidnapper explicitly communicated to the victim that performance of sexual acts would result in her release, but whether the kidnapper intended to extort sexual gratification from the victim by playing upon her hope for release.

Whoever commits the crime of Aggravated Kidnapping shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. 

SECOND DEGREE KIDNAPPING (La. R.S. 44.1) is defined, in pertinent part, as follows:

A.  Second Degree Kidnapping is the doing of any of the acts listed in Subsection B where the victim is:

(1) Used to facilitate the commission of a felony or the flight after an attempt to commit or the commission of a felony:

(2) Physically injured or sexually abused;

(3) Imprisoned or kidnapped when the offender is armed with a dangerous weapon or leads the victim to reasonably believe he is armed with a dangerous weapon.

B.   For purposes of this Section, kidnapping is:

(1) The forcible seizing and carrying of any person from one place to another; or

(2) The enticing or persuading of any person to go from one place to      another; or


(3)  The imprisoning or forcible secreting of any person.

C. Whoever commits the crime of Second Degree Kidnapping shall be imprisoned at  hard labor for not less than five nor more than forty years.  At least two years of this sentence imposed shall be without benefit of parole, probation, or suspension of sentence.

SIMPLE KIDNAPPING (La. R.S. Art. 14:45) is defined, in pertinent part, as follows:

Simple Kidnapping is the intentional and forcible seizing and carrying of any person from one place to another without his consent.

Whoever commits the crime of Simple Kidnapping shall be fined not more than five thousand dollars, imprisoned with or without hard labor for not more than five years, or both.

Regarding the responsive verdict of Attempted Aggravated Kidnapping, the law provides that the offender shall be imprisoned at hard labor for not less than ten nor more than fifty years without benefit of probation, parole or suspension of sentence.

Regarding the responsive verdict of Attempted Second Degree Kidnapping, the law provides that the offender shall be imprisoned at hard labor for not more than twenty years.  

Regarding the responsive verdict of Attempted Simple Kidnapping, the law provides that the offender shall be fined not more than two thousand five hundred dollars, imprisoned with or without hard labor for not more than two and one half years, or both.

To convict the defendant as charged of Count 1, you must find beyond a reasonable doubt that the state proved each element of Aggravated Kidnapping.  If you are convinced beyond a reasonable doubt the defendant is guilty, your verdict should be guilty as charged of Aggravated Kidnapping.

If you are not convinced beyond a reasonable doubt that the defendant is guilty of Aggravated Kidnapping, but you are convinced beyond a reasonable doubt that the defendant is guilty of one of the lesser charges, then your verdict should so indicate.

If the State has failed to prove beyond a reasonable doubt that the defendant is guilty of either the offense charged or one of the lesser responsive offenses, your verdict should be not guilty.
COUNT 2:  AGGRAVATED RAPE
The possible verdicts which you may render as to the charge of Aggravate Rape in Count 2 are as follows:

1. Guilty as charged of Aggravated Rape; or

2. Guilty of Attempted Aggravated Rape; or

3. Guilty of Forcible Rape; or

4. Guilty of Attempted Forcible Rape; or

5. Guilty of Sexual Battery; or

6. Guilty of Simple Rape; or 

7.  Guilty of Attempted Simple Rape; or

8. Not Guilty.

When an offense may be committed in more than one way the State need only prove that the offender committed the offense in one of the possible ways to sustain a verdict of guilty on that charge.

             RAPE (La. R.S. 14:41) is defined as follows:



Rape is the act of anal, oral, or vaginal sexual intercourse
with a male or female person committed without the person's lawful consent.

Emission is not necessary; and any sexual penetration, vaginal or anal, however slight is sufficient to complete the crime.


AGGRAVATED RAPE (La. R.S. 14:42) is defined, in pertinent part, as follows:

A. Aggravated Rape is a rape committed where the anal, oral or vaginal sexual intercourse is deemed to be without lawful consent of the victim because it is committed under any one or more of the following circumstances:

(1) When the victim resists the act to the utmost, but whose resistance is overcome by force.

(2) When the victim is prevented from resisting the act by threats of great and immediate bodily harm, accompanied by apparent power of execution.


E. (1)  Whoever commits the crime of Aggravated Rape shall be punished by life

imprisonment at hard labor without benefit of parole, probation, or suspension of sentence.

To convict the defendant as charged of Count 2, you must find beyond a reasonable doubt that the state proved each element of Aggravated Rape.  If you are convinced beyond a reasonable doubt the defendant is guilty, your verdict should be guilty as charged of Aggravated Rape.

If you are not convinced beyond a reasonable doubt that the defendant is guilty of Aggravated Rape, but you are convinced beyond a reasonable doubt that the defendant is guilty of one of the lesser charges, then your verdict should so indicate.

If the State has failed to prove beyond a reasonable doubt that the defendant is guilty of either the offense charged or one of the lesser responsive offenses, your verdict should be not guilty.

FORCIBLE RAPE (La. R.S.14:42.1) is defined, in pertinent part, as follows:

A. Forcible Rape is rape committed when the anal, oral, or vaginal sexual intercourse is deemed to be without the lawful consent of the victim because it is committed when the victim is prevented from resisting the act by force or threats of physical violence under circumstances where the victim reasonably believes that such resistance would not prevent the rape.

B. Whoever commits the crime of Forcible Rape shall be imprisoned at hard labor for not less than five nor more than forty years.  At least two years of the sentence imposed shall be without benefit of probation, parole, or suspension of sentence.

The legal definition of the form of Aggravated Rape listed in La. R.S. 14:42 (A)(2) is virtually identical to that of Forcible Rape listed in La. R.S. 14:42.1(A)(1).  There is no essential difference between the specific results required by each crime definition.  Both require that the victim be prevented from resisting by threat of great harm under circumstances where the victim reasonably believes that resistance would be futile.  The difference between Aggravated Rape and Forcible Rape is the degree of force employed and the extent to which the victim resists.

SIMPLE RAPE (La. R.S. 14:43) is defined, in pertinent part, as follows:

A. Simple Rape is a rape committed when the anal, oral, or vaginal sexual intercourse is deemed to be without the lawful consent of a victim because it is committed under any one or more of the following circumstances:

(1) When the victim is incapable of resisting or of understanding the nature of the act by reason of a stupor or abnormal condition of mind produced by an intoxicating agent or any cause and the offender knew or should have known of the victim’s incapacity.

(2) When the victim is incapable, through unsoundness of mind, whether temporary or permanent, or understanding the nature of the act and the offender knew or should have know of the victim’s incapacity.

B. Whoever commits the crime of Simple Rape shall be imprisoned, with our without hard labor, without benefit of parole, probation, or suspension of sentence, for not more than twenty-five years.

SEXUAL BATTERY (La. R.S. 14:43.1) is defined, in pertinent part, as follows:

A. Sexual Battery is the intentional engaging in any of the following acts with another person where the offender acts without the consent of the victim:

(1) The touching of the anus or genitals of the victim by the

offender using any instrumentality or any part of the body of the offender; or

(2) The touching of the anus or genitals of the offender by the victim using any instrumentality or any part of the body of the victim.

B. Whoever commits the crime of Sexual Battery shall be punished by imprisonment, with our without hard labor, without benefit of parole, probation, or suspension of sentence, for not more than ten years.

ATTEMPT (La. R.S. 14:27) is defined as follows:

A. Any person who, having a specific intent to commit a crime, does or

     omits an act for the purpose of and tending directly toward the

     accomplishing of his object is guilty of an attempt to commit the

     offense intended; and it shall be immaterial whether, under the

     circumstances, he would have actually accomplished his purpose;

* * *

C.  An attempt is a separate but lesser grade of the intended crime; and 

      any person may be convicted of an attempt to commit a crime, 

      although it appears on the trial that the crime intended or attempted

      was actually perpetuated by such person in pursuant of such attempt.

Regarding the responsive verdict of Attempted Aggravated Rape, the law provides that the offender shall be imprisoned at hard labor for not less than ten nor more than 50 years without benefit of parole, probation or suspension of sentence.

Regarding the responsive verdict of Attempted Forcible Rape, the law provides that the offender shall be imprisoned at hard labor for not more than twenty years.  


Regarding the responsive verdict of Attempted Simple Rape, the law provides that the offender shall be imprisoned, with or without hard labor, without benefit of parole, probation or suspension of sentence for not more than twelve and one half years.

La. R.S. 14:10 CRIMINAL INTENT

Specific criminal intent is that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act;

General criminal intent is present whenever there is specific intent, and also, when the circumstances indicate that the offender in the ordinary course of human experience, must have adverted to the prescribed 

criminal consequences as reasonably certain to result from his act or failure to act.

Although intent is a question of fact, it need not be proven as a fact, and may be inferred from the circumstances of the case.  Intent need not be proven by direct evidence.  It is not possible to look into a person’s mind and discover his intention.  It may be inferred from the circumstances.

The intent need not have existed for any material length of time.  It is sufficient if it was in the mind of the accused at the time of the commission of the act.  You may consider all of the evidence in the case which you believe bears on the question of intent of the defendant in order to reach a conclusion as to any criminal intent. 

When a defendant is charged with multiple criminal offenses it is incumbent upon the jury to segregate the various charges and evidence.  Guilt on one charge does not necessarily prove guilt on the other charges.  The jury must consider each charge and evidence separately in reaching a verdict as to each charge.

When a prior accusation of sexual assault is alluded to during trial it is incumbent upon the jury to segregate the prior accusation, the instant charges and evidence.  Evidence that the defendant was involved in the commission of an offense or act other than the offenses for which he is on trial is to be considered only for a limited purpose.  The purpose for which such evidence may be considered are:  whether it demonstrates a disposition towards sexually assaultive behavior, his intent, or a system of conduct.  You may consider such evidence for these purposes, but may not find him guilty of the offense merely because he may have committed another offense or act.

The statements of the prosecutor and the defense lawyer are not to be considered by you as evidence.  The lawyers have argued their interpretation of the law, the facts they think have been proven from the evidence and from inferences based on that evidence, and on their conclusions from their interpretation of the law and the facts.  These opposing viewpoints are presented to you in argument by the lawyers to assist you in your deliberations.  However, the statements of the lawyers must be separated by you from evidence admitted in this case. 


In making your decision, you are not to be influenced by sympathy, passion, prejudice, or public opinion.  You are expected to reach a just verdict.

An Indictment is only a written, formal accusation against a defendant charging him with a crime. You are not to consider the Indictment as evidence against the defendant. You may not infer guilt from the mere filing of an Indictment.


It is your duty to determine the weight and credibility of the evidence [C.Cr.P. 802(3)].  You may take into consideration the probability or improbability of the statements of the witnesses, their opportunities for knowledge of the facts to which they testify, their reliability in noting and remembering facts, their demeanor on the stand, the interest or lack of interest they have shown in the case, and every circumstance surrounding the giving of their testimony which may aid you in weighing their statements.  If you believe that any witness in the case has willfully and deliberately testified falsely to any material fact for the purpose of deceiving you, then you are justified in disregarding the entire testimony of such witness as proving nothing and as not worthy of belief.  You have the right to accept as true or reject as false the testimony of any witness, in whole or in part, as you are impressed with his truthfulness.

The accused is not required to testify and, should he decide to exercise this constitutional right, you should not hold it against him or permit it to raise any inference or presumption of guilt against him.  You should consider in determining guilt or 

innocence only those facts testified to and brought out on trial of the case in this courtroom.

The testimony of a witness may be discredited by showing that the witness previously was convicted of a crime.  The conviction does not necessarily mean that the witness is failing to tell the truth.  It is a circumstance you may consider, along with all other evidence, in deciding whether you believe any or all of his testimony.


Evidence is either direct or circumstantial.  Direct evidence is evidence which, if believed, proves a fact.  Circumstantial or indirect evidence is evidence which, if believed, proves a fact and from that fact you may logically and reasonably conclude that another fact exists.


You cannot find a defendant guilty solely on circumstantial evidence unless the facts proved by the evidence exclude every reasonable hypothesis of innocence.


The testimony of a witness may be discredited by showing that the witness made a prior statement which contradicts or is inconsistent with his present testimony.  The prior statement may also be considered by you for the truth of the matter contained therein.

Each juror, having in view the oath he has taken, and his duty and responsibility thereunder, should have his own mind convinced beyond a reasonable doubt, upon all the evidence, before he can conscientiously consent to a verdict of guilty on each count charged.

However, this does not preclude the jurors from discussing the evidence in the case so as to assist each other in arriving at the true facts in the case.

When you enter the jury room, it is your duty to consult with one another, to consider each other’s views, and to discuss the evidence with the objective of reaching a just verdict, if you can do so without violence to your individual judgment.  Each of you must decide the case for yourself, but only after discussion and impartial consideration of the case with your fellow jurors.

You are not advocates for the state or the defendant.  Do not hesitate to reexamine your own views and to change your opinion if you are convinced you are wrong. But do not surrender you honest belief as to the weight and effect of evidence solely because of the opinion of your fellow jurors or for the mere purpose of returning a verdict.

I will hand you a typewritten list of the forms of the possible verdicts you may render in this case.  You will select your own foreman, whose duty it will be to conduct your deliberations.

When you reach a verdict, the foreman must write the verdict on the back of the list of responsive verdicts which will be given to you. He or she must sign the verdict and deliver the verdict to me in open court. You need not be unanimous in your verdict. However, at least ten members of the jury must agree to reach any verdict as to any count in this case.

When you have reached your verdict, simply advise the bailiff and court will convene to receive your verdict.

The case is now yours to decide.

May __, 2012


                              ___________________________






 
              SCOTT J. CRICHTON







                 DISTRICT JUDGE

                                                                                                                         

ATTORNEYS AND REPRESENTATIONS:

Dhu Thompson - Assistant District Attorney, State of Louisiana

Jordan Bird - Assistant District Attorney, State of Louisiana

Kurt Goins - Defense Counsel for Robert Washington, Jr.
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