CHAD F. FITZPATRICK


:  NUMBER 544,002-B

VERSUS




:  FIRST JUDICIAL DISTRICT COURT    

PRATT PAPER (LA), L.L.C.


:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT ON 

EXCEPTIONS OF PRESCRIPTION AND 
NO CAUSE OF ACTION


The Court has thoroughly considered the Exceptions of Prescription and No Cause of Action filed by Pratt Paper (LA), L.L.C. on May 11, 2011; the Opposition to Exceptions filed by Chad F. Fitzpatrick on July 8, 2011; the Reply Memorandum filed by Pratt Paper on July 14, 2011; oral arguments of counsel held July 18, 2011; the entire record and applicable law.  For reasons which follow, this Court concludes that the Exception of No Cause of Action should be sustained in part and overruled in part and that the Exception of Prescription should be overruled.

An Exception of No Cause of Action tests the legal sufficiency of the petition by determining whether the law affords a remedy based upon the facts alleged in the Petition.  During oral argument Plaintiff conceded that he has failed to state a claim under the FMLA or COBRA.  The Exception of No Cause of Action is therefore sustained as to these two causes of action.  The remaining claims pertain to racial discrimination and hostile work environment.  

Both remaining claims require that the plaintiff be a member of a protected group.  Mr. Fitzpatrick is an African-American male and therefore a member of a protected group.  The claim for racial discrimination further requires that he be qualified for the position held, that he suffer an adverse employment action & be replaced by individuals outside of a protected class.
  In his Petition, Mr. Fitzpatrick alleges that he was terminated, an adverse employment action, for absenteeism while white employees were also frequently absent but not terminated.
  The claim for a hostile work environment further requires that he be subjected to harassment motivated by racial discrimination, that the harassment affected employment and that the employer knew or should have known and failed to take remedial action.
  Mr. Fitzpatrick alleges that derogatory statements were written on the walls of the plant and that he was addressed as “Hand”, a demeaning term used to address to field slaves, by management.
  These allegations are sufficient to maintain a cause of action for racial discrimination and hostile work environment.  

An Exception of Prescription tests whether the time period to file an action has run.  LSA-RS 23:303(D) provides a one-year prescriptive period for discrimination claims.  This period commences on the day the injury or damage is sustained.  Mr. Fitzpatrick was terminated on September 25, 2009 and this Petition was filed on September 3, 2010, within the one-year prescriptive period for a racial discrimination claim.  Further, Mr. Fitzpatrick sought review by the EEOC, which extended the prescriptive period by six months.   Even if the First Amended Petition does not relate back to the original Petition, it was filed on March 24, 2011, within the additional six month period.  
For reasons assigned, this Court concludes that Defendant’s Exception of No Cause of Action should be sustained in part and overruled in part and that the Exception of Prescription should be overruled.
Counsel shall submit a formal Judgment in accordance with La. Dist. Ct. R. 9.5.

Signed this 26th day of July, 2011 in Shreveport, Caddo Parish, Louisiana.
                                                         _______________________

                                                                                                 SCOTT J. CRICHTON

                                                                                                    DISTRICT JUDGE
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