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REASONS FOR JUDGMENT ON

MOTION FOR SUMMARY JUDGMENT

The Court has thoroughly considered the Motion for Summary Judgment filed by Louisiana Department of Transportation and Development (“DOTD”) on March 11, 2001; the Memorandum in Support of Motion for Summary Judgment filed by DOTD on March 11, 2011; the Joint Opposition filed by plaintiffs Jeannie Godwin, Heath Clark, and Connie Clark on May 6, 2011; oral arguments of counsel held May 16, 2011 and applicable law.  For reasons which follow, this Court concludes that the DOTD Motion for Summary Judgment should be granted. 


A motion for summary judgment will be granted when “the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to material fact, and that mover is entitled to judgment as a matter of law.”  La. C.C.P. art. 966(B).  The movant retains the burden of proof but only needs to “point out to the court that there is an absence of factual support for one or more elements essential to the adverse party’s claim, action or defense.”  La. C.C.P. art. 966(C)(2).  It is the adverse party’s inability to “produce factual support sufficient to establish that he will be able to satisfy his evidentiary burden of proof at trial” that will lead to a finding of no genuine issue of material fact.  La. C.C.P. art. 966(C)(2).   


DOTD asserts that the controlling standard for a finding of negligence on the part of DOTD is the same as the one used in Netecke v. State, 1998-1182 (La. 10/19/99), 747 So.2d 489.  Under this standard, “the thing” is deemed to be Highway 80.  Meanwhile, the plaintiff argues that the controlling standard is set forth in Henderson v. Nissan Motor Corporation U.S.A., 2003-606 (La. 2/6/04), 869 So.2d 62, with “the thing” being the timbers.  Both standards are essentially the same, with the exception of Netecke imposing an additional explicit requirement that “the defect was a cause-in-fact of plaintiff’s injuries.”  747 So.2d at 494.  However, since this Court finds that no duty was owed to the defendant in the first place, regardless of what “the thing” is, then no further examination is necessary.

No duty is found to be owed by DOTD to the plaintiffs with regard to the timbers due to the location of the timbers at the time of the accident.  The estimated location of the timbers from the roadway ranges from thirty-five feet
 to forty feet, and this clearly exceeds the typical clear zone criteria.
  Even in the absence of an established clear zone standard, given the location of the timbers, it was not foreseeable that Tracy Godwin and Heath Clark would suffer this harm in this manner.  The timbers were too far from the roadway to constitute a hazard.  In opposition, Plaintiffs contend that the timbers were “jutting out in an area where vehicles [were] moving,” but this assertion is not supported by any competent summary judgment evidence in the record.  

DOTD does owe plaintiffs the duty of properly maintaining Highway 80, including placing and maintaining adequate traffic control devices and warning signs and signals.  However, plaintiffs do not offer evidence in support of the claims that this duty was breached.  Furthermore, such a position is explicitly refuted—without rebuttal from plaintiffs.  Sergeant Michael Gray was questioned specifically about the claims against the state regarding the allegations of the appropriateness of the signing and traffic signals,
 and if Highway 80 was “unreasonably dangerous to the motorist public.”
  Sergeant Gray stated that his investigation did not support any of the allegations.
  Likewise, civil engineer Joseph D. Blaschke concluded that “no roadway defects were noted in the report and no defects were observed during his personal inspection.”
  The  record supports the conclusion that the cause of this tragic accident was driver error of Mr. Godwin in exceeding the posted speed limit (over 70 in 55) and driving while impaired by both alcohol and marijuana
.  
Plaintiffs are unable to meet their burden at trial as to DOTD.  The granting of this motion is favored by the law in order to “secure the just, speedy, and inexpensive determination of every action.”  La. C.C.P. art. 966(A)(2).

For reasons assigned, this Court concludes that the Motion for Summary Judgment should be granted.

Counsel shall submit a formal Judgment in accordance with La. Dist. Ct. R. 9.5.

Signed this 25th day of May, 2011 in Shreveport, Caddo Parish, Louisiana.

                                                                                                  _______________________

                                                                                                       SCOTT J. CRICHTON

                                                                                                          DISTRICT JUDGE

DISTRIBUTION:

Ronald Cook, counsel for Jeannie Godwin

Susan Hamm, counsel for Heath and Connie Clark

Claude Bookter, counsel for Louisiana Department of Transportation and Development

� Gray Depo, pg. 61, line 21


� Blaschke Affidavit, Paragraph 12


� Gray Depo, pg. 94, lines 17- 20 


� Gray Depo, pg. 95, lines 13- 16


� Gray Depo, pg. 94, line 21; pg. 97, line 17


� Blaschke Affidavit, Paragraph 13


� Gray Depo. pg. 93, line 11; pg. 94, line 3 and Exhibit “F” (Autopsy Report)





Page 3

