DARLENE JOHNSON


:  NUMBER 534,242-B

VERSUS




:  FIRST JUDICIAL DISTRICT COURT    

SUPER 8 LODGE-SHREVEPORT 

d/b/a SUPER 8 LODGE OF

SHREVEPORT, L.P., ET AL.

:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT ON

MOTION FOR SUMMARY JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT


The Court has thoroughly considered the Motion for Summary Judgment filed by Super 8 Lodge-Shreveport (“Super 8”) and its memoranda on March 7, 2001; the Opposition to Motion for Summary Judgment and Cross Motion for Summary Judgment filed by Plaintiff on May 23, 2011; the Reply Memorandum in Support of Motion for Summary Judgment filed by defendant on May 26, 2011; oral arguments of counsel held June 2, 2011, the entire record and applicable law.  For reasons which follow, this Court concludes that the defendant’s Motion for Summary Judgment should be granted. 


A motion for summary judgment will be granted when “the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to material fact, and that mover is entitled to judgment as a matter of law.”  La. C.C.P. art. 966(B).  The movant retains the burden of proof but only needs to “point out to the court that there is an absence of factual support for one or more elements essential to the adverse party’s claim, action or defense.”  La. C.C.P. art. 966(C)(2).  It is the adverse party’s inability to “produce factual support sufficient to establish that he will be able to satisfy his evidentiary burden of proof at trial” that will lead to a finding of no genuine issue of material fact.  La. C.C.P. art. 966(C)(2).

 “The owner or custodian of a thing is answerable for damage occasioned by its ruin, vice, or defect[.]”  La. C. C. art. 2317.1.  In order for the plaintiff to meet her burden, she must prove that: 1) the thing that caused the injuries was in the custody of the defendant; 2) the thing had a defect which presented an unreasonable risk of harm; 3) injury was caused by the defect; 4) the custodian knew or should have known of the unreasonable risk of harm; and 5) the custodian failed to exercise reasonable care.  Davis v. Diamond Shamrock Funding and Marketing Co., 774 So.2d 1076 (La. App. 2nd Cir. 12/5/00), Brown v. Williams, 850 So.2d 1116 (La. App. 2nd Cir. 7/31/03), Caples v. USAA Insurance Co., 806 So.2d 148 (La. App. 1st Cir. 12/28/01).  
Plaintiff alleges that the television in her Super 8 hotel room presented an unreasonable risk of harm due to “improper mounting”
 in the cabinet that housed it.  However, and significantly, she clearly stated that she “[didn’t] know how it fell out” of the cabinet.
  She argues that, because the television could not be easily watched from bed, it was foreseeable that guests would turn the television, and this created an unreasonable risk of harm under these circumstances.
  However, as clearly visible in photographs of the room,
 a couch was located directly across from the television and was obviously intended to be the location from which the television was viewed.  
To support her allegations, she points to how the configuration in Suite 108 was different from the configuration in many of the other rooms.  Particularly, she cites the difference in bed positioning and the lack of a pull-out shelf with swivels for the television.  The fact that an alternative is available does not render the hotel’s actions unreasonable.  In fact, the hotel fulfilled its duty to provide higher than ordinary care when on previous numerous occasions, hotel staff turned the television for the plaintiff.
  As pointed out by Defendant, “hotels are not the insurers of the safety of their guests, though they are under an obligation to exercise, at least, ordinary reasonable care to keep them from injury.”  Spencer v. Red River Lodging, 865 So.2d 337, 343 (La. App. 2nd Cir. 2/5/04).  Hotel guests also have a duty to avoid obvious hazards.  Solito v. Horseshoe Entertainment, 834 So.2d 610 (La. App. 2nd Cir. 12/18/02).  

Because there is no evidence of a defect which presented an unreasonable risk of harm, the plaintiff cannot prove the elements of her case by a preponderance of the evidence.  There is no evidence to suggest that a duty was breached or that the accident was caused by Defendants.  The granting of this motion is favored by law in order to “secure the just, speedy, and inexpensive determination of every action.”  La. C.C.P. art. 966(A)(2).

For reasons assigned, this Court concludes that Defendant’s Motion for Summary Judgment should be granted and Plaintiff’s Cross-Motion for Summary Judgment should be denied.

Counsel shall submit a formal Judgment in accordance with La. Dist. Ct. R. 9.5.

Signed this 15th day of June, 2011 in Shreveport, Caddo Parish, Louisiana.
                                                         _______________________

                                                                                                 SCOTT J. CRICHTON

                                                                                                    DISTRICT JUDGE
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