D’ARGENT PROPERTIES,


:  NUMBER:  521,014
L.L.C., AND STRATMORE,

L.L.C.

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

CITY OF SHREVEPORT


:  CADDO PARISH, LOUISIANA

RULING ON APPEAL FILED BY D’ARGENT

PROPERTIES, L.L.C. AND STRATMORE, L.L.C.

FROM DENIAL OF SITE PLAN APPLICATION


Pursuant to the Code of Ordinances for the City of Shreveport (City Code), Sec. 106-49, D’Argent Properties, L.L.C. and Stratmore L.L.C. have timely appealed to this Court requesting that the April 8, 2008 decision of the Shreveport City Council (the Council) be reversed.  The petitioners have argued that in its 4-3 decision, the Council “abused its discretion and acted arbitrarily, capriciously and unreasonably”.  Notwithstanding that this is a close legal issue, for reasons which follow, the Court concludes that the appeal should be denied and the Council’s decision affirmed.


The Court has reviewed all of the evidence in this case with particular focus on (1) the Metropolitan Planning Commission (MPC) land use report and ruling of March 5, 2008 in which it approved the site plan subject to compliance with certain stipulations (of which petitioners are in agreement); (2) a petition in opposition signed by approximately 275 citizens in the area “that are opposed to having this facility located in the midst of our neighborhood for health, public safety and quality of life reasons”; (3) the April 4, 2008 letter of petitioner to the Council; (4) the April 7, 2008 record of the Council, pages 160 and 179; and (5) the April 8, 2008 record of Council proceedings, pages 198-200 (statement of Jack McLeod, Lanie Arnold, Darrell Norbergh, Tom Arceneaux and Paul Draper) and pages 232-234.  The Court has also reviewed the applicable law and arguments of counsel
.


The property at Pugh and Stratmore streets covered by the site plan is zoned B-3 which would include a drive-by facility such as a Sonic restaurant, as a use by right.  There is no question that the petitioner’s site plan meets or exceeds requirements set forth by the City Code.  On March 5, 2008 the MPC unanimously approved the site plan; however, citizens living in the immediate vicinity appealed the decision to the Council.  On April 8, 2008, in response to a motion submitted by Bryan Wooley, the Council voted 4-3 to overturn the MPC.  

The Court agrees with petitioners’ position that because this was a site plan, no ordinance was required.  Nevertheless, in accordance with the rationale King v. Caddo Parish Commission, 97-1873 (La. 10/20/98) 719 So.2d 410, and pursuant to the City Code, Sec. 106-44, the Council had the “legislative prerogative and decision making authority” to take the administrative action based on issues of public health, safety and welfare, those issues being voiced by the 275 citizens who signed a petition.  

It should be noted that Sec. 106-44 appears under the heading “Division 3, Appeals, Variances, Special Exceptions, Planning Commission Approvals and Administrator Approvals”.  Under that section titled “Planning Commission Approvals” the intent is set forth as follows:
To ensure a safe, efficient, attractive and well-ordered community and best serve the interest of public health, safety and welfare…


Sec. 106-44 also provides “[r]elevent objectives for the development include, but are not limited to:

(1)  that it be designed, constructed, operated and maintained so as to be harmonious and appropriate in appearance with the existing or intended character of the general vicinity;

(2)  that it not be hazardous or disturbing to existing or future nearby uses, property or persons through activities, processes, materials, equipment or operations that produce excessive traffic, noise, smoke, fumes, glare or odors without adequate means of control.


While the statements of council members Bryan Wooley
 and Joyce Bowman
 do not mirror or track the language of Sec. 106-44 and could have been more carefully crafted and articulated, it is clear that they were of the opinion that a drive through facility, such as a Sonic restaurant, would not be harmonious and appropriate in accordance with the character of this mainly residential neighborhood and that its operations and extensive traffic would be disturbing to persons living in the vicinity.

Considering these factors important to a “safe, efficient, attractive and well ordered community”, and notwithstanding MPC Chairman Charles Kirkland’s observations
, this Court concludes the Council made its decision upon issues of public health, safety and welfare.  The decision was therefore not arbitrary or capricious and was reasonable under the overall circumstances.  Accordingly, the appeal of Petitioners D’Argent Properties, L.L.C. and Stratmore, L.L.C. is denied and the Council’s decision affirmed.  Court costs are assessed against the petitioners.


A formal Judgment shall be submitted consistent with this ruling.


Signed this 11th day of August, 2008 in Shreveport, Caddo Parish, Louisiana.








___________________________ 








        SCOTT J. CRICHTON









DISTRICT JUDGE

DISTRIBUTION:

M. Thomas Arceneaux, 227-2967

Jerry Edwards, 227-2967

Neil T. Erwin, 225-208-1778
� The law authorizes that judicial review focus on whether there are issues of abuse of discretion, unreasonable exercise of police powers, and excessive use of the power or denial of the right of due process.  LSA – R.S. 33:4721.  In that regard, the Court has considered the rationale of Clark v. City of Shreveport, 266,638 (La. App. 2d. Cir. 5/10/95), 655 So.2d 617, a case over which the undersigned judge presided in 1994 and which resulted in a ruling for the businessman and against the City of Shreveport.  Although distinguishable on its core facts, the rationale of the case is certainly well settled and applicable. In that case, then Appellate Judge Charles Lindsay wrote, “the test of whether an action is arbitrary or capricious is whether the action is reasonable under the circumstances…where permits are granted in similar situations and refused in others, the refusal to grant a permit may constitute non-uniform application of zoning ordinances that is arbitrary and unreasonable.”  Certainly, there is no evidence of administrative approval of any other drive through facility in this case.  The Court has also reviewed King v. Caddo Parish Commission, 97-1873 (La. 10/20/98), 719 So.2d 410, in which the Supreme Court wrote “this case is entirely different from Clark where the property owner was able to show that another applicant received approval to operate a similar business in the same area, while the plaintiff was denied the variance…  We conclude that the Commission, as a final decision making body, has not abandoned any of its legislative prerogative and decision making authority”.  Thus by analogy, the Council in this case has not abandoned its prerogative and decision making authority with respect to the requisites and application of Ordinance Section 106-44.





� “I do understand that it [the Property] is properly zoned for this site…[h]owever, I believe had we had a Master Plan that was reevaluated or reassessed on a routine basis, we would clearly have seen that this type of zoning would not be conducive to the area.  Therefore it is my decision to overturn the ZBA [sic] for the betterment of the area.


� “I’m supporting this being consistent with what I always do…So, I’m going to constantly be consistent with the majority of the citizens that we [sic] live in the district that I represent or in other areas…I ran for office to be the voice of the people who could not speak for themselves to be their ears.  That’s what I did, and that’s the way I will continuously vote and I want it on the record”.


� “The site plan only as per the ordinance requirements.  The uses are all listed, the way our zoning laws work.  There’s a class of uses in each zoning district.  A drive thru or a drive in restaurant is a use by right in a B-3…And we understand the neighbors don’t want it, but drive thru restaurants don’t belong in I-1 or I-2 either.  They’re by right as are a lot of other uses in B-3…That’s all that was before the Board, that’s all [sic] that’s all that’s before you.  Not the use… And if I might say….you have the right to take that zoning away and rezoning it to B-2…Site plans are just that.  They are not a means to deny something…I’m just telling you as Planning Director, I think it’s a misuse of authority to deny this request.





