VAUGHN MARIE ALLISON

    :  NUMBER:  468.484, “B” 

VERSUS




     :  FIRST JUDICIAL DISTRICT COURT




USAA COUNTY MUTUAL    

INSURANCE COMPANY AND 

REGINA ROBERSON


     :  CADDO PARISH, LOUISIANA

CIVIL JURY INSTRUCTIONS

Members of the jury, you have heard the testimony and arguments of counsel.  It now becomes my duty to charge you as to the law and it will be your duty to take the law as I instruct you and apply it to the facts of this case.  In deciding this case, you should not be governed by passion, prejudice, sympathy or any motive whatever, except a fair and impartial consideration of the evidence.

  
You are the exclusive judges of the evidence and credibility of the witnesses.  You should not single out one instruction alone as stating the law, but you must consider the instructions as a whole.  The Court is not permitted to comment either upon what has or has not been proven, or upon which witnesses you should believe or not believe.  Statements made by the lawyers are not evidence.  You are to disregard any remark of counsel which you find to be inconsistent with the evidence in the case or the law as instructed by the Court.


It is your duty to determine the credibility of the witnesses, and to determine how much weight you should give the testimony of the witnesses.  In this respect, you may take into consideration the probability or improbability of the statements of the witnesses, their opportunities for knowledge of the facts to which they testify, their reliability in noting and remembering facts, their demeanor on the witness stand, their interest or lack of interest they may have in the case, their relationship with either the plaintiffs or defendants and every circumstance surrounding the giving of their testimony which may aid in weighing their statements.  You have the right to accept as true, or reject as false, the testimony of any witness, in whole or in part, as you are impressed with his or her veracity.

A witness may be discredited or impeached by evidence that at some other time the witness has said something that is inconsistent with the witness’ present testimony.

One witness has been accepted by the court as an expert.   An expert is a person who is learned in a particular science or in a technical matter and he has been permitted to express their opinion upon scientific or technical matters at issue.  But such an expert is not called into Court for the purpose of deciding the case.  That is left solely to you, the jury.  You have the right to either accept or reject the testimony and opinions of an expert in the same manner and for the same reasons for which you may accept or reject the testimony of other witnesses in the case.


In a civil case, such as this, the plaintiff, Vaughn Marie Allison, must prove her case by a preponderance of the evidence.  Proof by a preponderance of the evidence simply means that taking the evidence as a whole, such proof shows that the facts sought to be proven are more probable than not.
 


Louisiana Civil Code Article 2315 states that:

“Every act, whatever of man that causes damage to another, obliges him by whose fault it happened to repair it.”


Fault means negligence, which is defined as the failure to exercise reasonable care to a person to whom a duty to exercise reasonable care is owed.  


Our law requires that a motorist generally keep her vehicle under proper control and at a proper speed, and to maintain a proper lookout for hazards, which by the use of ordinary care and observation one should be able to see.


In this case, the evidence has established that at the time of the accident Ms. Vaughn Marie Allison was in the process of making a left turn and that Ms. Regina Roberson was in the process of passing Ms. Allison.  There are four particular statutes that are applicable, which are as follows:

1.
Passing a vehicle on the left – R.S. 32:73

(A)  The driver of a vehicle overtaking another vehicle proceeding in the same direction shall pass to the left thereof at a safe distance, and shall not again drive to the right side of the roadway until safely clear of the overtaken vehicle.

(B)  The driver of an overtaken vehicle shall give way to the right in favor of the overtaking vehicle on audible signal, and shall not increase the speed of his vehicle until completely passed by the overtaking vehicle.


2.
Limitations on passing on the left – R.S. 32:75
No vehicle shall be driven to the left side of the center of the highway in overtaking and passing another vehicle proceeding in the same direction unless such left side is clearly visible and is free of oncoming traffic for a sufficient distance ahead to permit such overtaking and passing to be completely made without interfering with the safe operation of any vehicle approaching from the opposite direction or any vehicle overtaken. In every event the overtaking vehicle must return to the right-hand side of the roadway before coming within one hundred feet of any vehicle approaching from the opposite direction.


3.
Left Turning Motorist – R.S. 32:104.A

(A) No person shall turn a vehicle at an intersection unless the vehicle is in proper position upon the roadway as required by RS 32:101, or turn a vehicle to enter a private road or driveway, or otherwise turn a vehicle from a direct course or move right or left upon a roadway unless and until such movement can be made with reasonable safety.

(B)  Whenever a person intends to make a right or left turn which will take his vehicle form the highway it is then traveling, she shall give a signal of such intention in the manner described hereafter and such signal shall be given continuously during not less than the last one hundred (100) feet traveled by the vehicle before turning.

(C)  No person shall stop or suddenly decrease the speed of a vehicle without first giving an appropriate signal in the manner provided herein to the driver of any vehicle immediately to the rear when there is opportunity to give such signal.

4.  
Speeding – R.S. 32:61  


(A) No person shall operate a vehicle on any highway of this state in excess of fifty-five miles per hour, unless a lower maximum speed is posted on the highway:

Both the left-turning motorist and the overtaking and passing motorist must exercise a high degree of care because they are each engaged in dangerous maneuvers.


The law sets forth the duties imposed on a left turning driver as well as a passing driver.  The duties imposed upon a left-turning motorist are found in R.S. 32:104, which I read you.  Under that statute, the left turning motorist is required to give a signal of her intent to make a left turn at least 100 feet before reaching the point where she wishes to turn.  In addition to giving the proper signal, the left turning motorist is required to make a proper observation that the turn can be made without endangering a passing vehicle and that the left turn can be made with reasonable safety.  The strong duty of care (or high degree of care) placed upon a left turning motorist is not discharged by the mere signaling of an intention to turn.  The duty includes looking to the left and a duty to look to the rear to see if the left-hand lane is clear before beginning the left turn.


The law equally imposes a duty upon the passing motorist.  The duty is specifically set forth in R.S. 32:73 and R.S. 32:75, which I have read.  Thus, the law is that the driver of a following or overtaking vehicle must be alert to the actions of motorists preceding him on the highway.  More particularly, the driver of an overtaking or passing vehicle has the duty to ascertain before attempting to pass a preceding vehicle that from all the circumstances of traffic, lay of the land, and conditions of the roadway, the passing can be completed with safety.


If you conclude that the plaintiff, Mrs. Allison, has established liability in her case, then you must determine whether the defendants, Ms. Roberson and USAA County Mutual Insurance, have proved that the plaintiff has failed to conduct herself in accordance with the standard expected of her, and has thereby contributed to her own injury. [It is the law of Louisiana that the recovery of an injured person who has contributed to her own injury by her own sub-standard conduct must be reduced by the percentage of fault attributable to her.]

In this case, the standard applicable to the plaintiff's conduct is the requirement that she exercise that degree of care which we might reasonably expect a person to exercise for her own safety and protection. On this issue the defendants have the burden of proof. In other words, the defendant has the burden of establishing, by a preponderance of the evidence, that the plaintiff in this case failed to conform to that standard and by that failure contributed to her own injury. If the defendant convinces 

you of that, then you must assign a percentage of fault to the plaintiff's conduct according to the instructions that I will give you.

In deciding the question of plaintiff's contributing negligence, as it is called in the law, you may phrase your inquiry in this way: "Should the plaintiff as an ordinarily prudent person, under all the circumstances surrounding her conduct, have reasonably foreseen some such injury as she suffered as a result of her conduct, and did she fail to exercise reasonable care to avoid such injury to herself?"

If the defendants, Ms. Roberson and USAA County Mutual Insurance, do not convince you that the plaintiff, Mrs. Allison, was also at fault, and Mrs. Allison has otherwise proven her case by a preponderance of the evidence, then you should return a verdict for the plaintiff, Ms. Allison, without assigning any percentage of fault to her.

If you conclude that both the defendant, Ms. Roberson, and the plaintiff, Mrs. Allison, were negligent, and that the negligence of each was a proximate cause of the accident and plaintiff's injuries, then you must assign percentages of fault to each one. In determining those percentages, you may consider both the nature of the negligent conduct and the extent of the causal relation between the conduct and plaintiff's injuries.


When I say "the nature of the negligent conduct," I mean that you may consider: (1) whether the conduct resulted from inadvertence or rather involved an awareness of the danger involved; (2) how great the risk created by the person's conduct was; (3) the importance of what was sought by the conduct; (4) the physical and mental capacities of the person, either ordinary or perhaps superior or inferior; and (5) any extenuating circumstances which might have required that party to act in haste, without proper thought.

Louisiana law requires that you divide the total responsibility for this incident among all those who were involved in it.  You should do this by assigning percentages of fault to the various involved persons which will total 100%.  You are free to assign whatever percentage you feel appropriate. 


After you retire to begin your deliberations, you may request and take with you to review, certain exhibits received in evidence.  


You were told at the beginning of the trial that you were not to discuss the case among yourselves.  That restriction is now removed.  It is now your duty to consult with one another and to deliberate.  You each must decide the case for yourself, but you should do so only after a consideration of the case with your fellow jurors, and you should not hesitate to change an opinion when you are convinced that you are wrong.


You will elect one of you as foreperson of the jury.  The duty of the foreperson is to conduct deliberations, and after you have arrived at a verdict, to write that verdict on the form provided, sign it as foreperson, and speak for you when you return to the open courtroom.


Nine of the twelve of you must agree in order to return a verdict in this case.  It is immaterial whether your foreperson is one of the concurring nine or not; it is still the duty of the foreperson to write the verdict, sign it, and speak for you.

        You will be handed a form of verdict that is responsive in this case.  The case is now yours to decide. 











                     ____________________________

December 6, 2004

           

              SCOTT J. CRICHTON

                                   



                 DISTRICT JUDGE  

ATTORNEYS AND REPRESENTATIONS:

Mark Manno, attorney for Vaughn Marie Allison

Harry Simmons, attorney for USAA County Mutual Insurance Company

    and Regina Roberson 
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