DIANE R. SMITH, ET AL


:  NUMBER:  501,223 B
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

CITY OF SHREVEPORT


:  CADDO PARISH, LOUISIANA

RULING


Trial on the liability phase was held September 16, 2008.  The Court received into evidence a number of exhibits and heard testimony from Ray Smith, Ralph Boswell, Debra O’Neal, Cassandra Singleton, Nathan Kemps, Jr., Ernie Negrete and Diane Smith.  In addition, the undersigned judge has inspected the site at 1842 Irving.  After thorough consideration of the applicable law, evidence, arguments of counsel and for reasons which follow, the Court concludes that the plaintiffs Diane Smith and Ray Smith have failed to prove the constructive notice elements of R.S. 9:2800 and, in addition, the “unreasonably dangerous” requirement as fully discussed in Boyle v. Board of Supervisors of Louisiana State University, 96-1158 (La. 1/14/97), 685 So.2d 1080.


Notwithstanding the testimony of Ernie Negrete, a supervisor for the Streets and Drainage Department for the City of Shreveport, that the defect at 1842 is a “trip hazard”, it appears that under the rationale of the Louisiana Supreme Court’s decision in Boyle, the sidewalk irregularity involved in this case, from a tort law perspective, is not unreasonably dangerous or calculated to cause injury.  In Boyle, the Supreme Court reversed a trial court’s finding of liability for a trip and fall caused by a crack in the sidewalk between two concrete slabs resulting in one slab being approximately one inch higher than the other.  Specifically, the court held that the sidewalk irregularity did not present an unreasonable risk of harm.
Courts have consistently held that the entities are not liable for every irregularity in a street or sidewalk.  This Court, in White v. City of Alexandria, 216 La. 308, 43 So.2d 618 (1949) reversed the lower courts and held that a slab of sidewalk which was one-half an inch to two inches lower than the contiguous slabs did not present an unreasonable risk of harm to a plaintiff who was walking along the sidewalk and tripped on the irregularity.  In so holding, the Court stated:

[A] municipality is not an insurer of the safety of pedestrians.  It must keep the sidewalks reasonably safe, but the maintaining of them in perfect condition is not necessary.  To render it liable in damages the defect complained of must be dangerous or calculated to cause injury.

For determining what is a dangerous defect in sidewalk… there is no fixed rule; the facts and surrounding circumstances of each particular case control.  The test usually applied, however, requires an answer to the question or whether or not the walk was maintained in a reasonable (sic) safe condition for persons exercising ordinary care and prudence.  


The sidewalk site at issue appears worse in the photographs (See Exhibits 1-3) than it does upon actual inspection.  Furthermore, there is no evidence that anyone else, including any patient of Dr. Gary Booker, who has had his research unit for his psychiatry practice there since May 2004, or any patient of Dr. Linda Boswell, who maintained her psychiatry practice there between 1987 and 2004, has suffered a trip and fall at that site.


However, pretermitting on the “unreasonably dangerous” concept set forth in the Boyle case, for the sake of argument, the Court believes that there is inadequate proof of the actual or constructive notice requisite as set forth by R.S. 9:2800, which provides as follows:

A. 
A public entry is responsible under Civil Code Article 2317 for


damages caused by the condition of buildings within its care and 
custody.

B.
Except as provided for in subsections A and B of this section, no 
person shall have a cause of action based solely upon liability 
imposed under Civil Code Article 2317 against a public entity for 
damages caused by the condition of things within its care and 
custody unless the public entity had actual or constructive notice of 
the particular vice or defect which caused the damage prior to the 
occurrence, and the public entity has had a reasonable opportunity 
to remedy the defect and has failed to do so.

C.
Constructive notice shall mean the existence of facts, which infer 
actual knowledge.


In arguing that the City of Shreveport had notice of the defect, the plaintiff has relied on the testimony of Ralph Boswell, husband of Dr. Boswell and her medical billing manager between March 1987 and May 2004.  He testified at a point, the exact month and year of which he cannot recall, that he notified the City of Shreveport about an elevation difference in the sidewalk which caused rain water to collect or pool.  The problem was “eventually resolved”.  Of particular significance is what has been described by some witnesses as a “checkered pattern” of concrete blocks and also described by Mr. Negrete as a “decorative cut”.  Negrete has worked with concrete all of his life and has worked for the City of Shreveport in this department since 1992.  He emphatically testified that the City did not pour the checkered or decorative slabs (for two reasons: too expensive and too time consuming).  Thus, one could reasonably infer that the slabs were poured prior to 1992.  Considering the testimony of Mr. Boswell and Mr. Negrete, one could further infer that Boswell complained between 1987 and 1992 and the City “eventually resolved” the water pooling/draining problem during that time frame.  Another possibility is that the work was done by private contractor, however, no record of any permit being issued is available.  If it was done by the City prior to 1992 any complaint which the City received from Boswell was approximately thirteen (13) years prior to the trip and fall of Mrs. Smith.  If that problem was resolved, as Boswell testified on what basis should the City be deemed to have continuing notice with a legal duty to inspect it?

The apparent owner of the premises at 1842 Irving, Dr. Gary Booker, did not testify.  If the sidewalk irregularity was unreasonably dangerous, as required by Boyle, or if Dr. Booker’s patients walked through the pooled water tracking mud inside the premises, there obviously has been no complaint made to the City.  There has been no complaint since Boswell’s resolved complaint more than a decade ago.  Accordingly, the Court concludes that the notice element of R.S. 9:2800 is not proven by a preponderance of the evidence. 

There is absolutely no doubt that the plaintiffs are nice people and equally no doubt that Diane Smith was seriously injured on the sidewalk at 1842 Irving.  However, in following the applicable law, the Court must grant Judgment in favor of the City of Shreveport.


Counsel shall submit a formal Judgment consistent with this ruling.


Signed this 18th day of September, 2008 in Shreveport, Caddo Parish, Louisiana.
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