SHEILA WILKERSON TERRY,

:  NUMBER:  505,152
AND AS THE TUTRIX OF JOSHUA

WILLIAM TERRY AND MATTHEW

LEON TERRY, INDIVIDUALLY AND

AS THE SURVIVING CHILDREN OF

MICHAEL DWANE TERRY, SR.

VERSUS




:  FISRT JUDICIAL DISTRICT COURT

JENNIFER WRIGHT BOYKIN

:  CADDO PARISH, LOUISIANA

RULINGS ON MOTION FOR SUMMARY JUDGMENT FILED 4/22/08 BY JENNIFER WRIGHT BOYKIN AND CROSS MOTION FOR SUMMARY JUDGMENT FILED 6/6/08 BY STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY


The Court has considered the Motion For Summary Judgment filed April 22, 2008 by Jennifer Wright Boykin and the Cross Motion For Summary Judgment filed June 6, 2008 by State Farm Mutual Automobile Insurance Company (“State Farm”).  In addition to the numerous exhibits attached to each motion as well as the memoranda, the Court heard oral arguments on June 23, 2008 by counsel for movers, Pamela Breedlove and Clint Black
.  For reasons which follow, the Motion For Summary Judgment filed 4/22/08 by Jennifer Wright Boykin is denied, and the Cross Motion For Summary Judgment filed 6/6/08 by State Farm is granted.


The facts which are material to the two motions before the court are not in dispute.  The tragic accident which is the subject of this lawsuit occurred on Saturday, October 22, 2005.  About forty (40) days earlier, on September 12, 2005
, the State Farm policy, under which Ms. Boykin had liability coverage, was canceled due to non-payment of the premium by the Boykins, who had had financial problems.  The cancellation notice provided:

We have not received the payments required to keep this policy in force.  In accordance with the cancellation provisions, your policy identified in this notice is hereby canceled effective 12:01 A.M. standard time on the cancellation date specified due to non-payment of the premium.
We welcome the opportunity to provide your future insurance protection.  Should you wish to reinstate this policy, please forward your payment immediately.  Payment prior to the date and time of cancellation will reinstate your policy.  If paid after that date and time, you will be informed whether your policy has been reinstated and if so, the exact date and time of reinstatement.  There is no coverage between the date of cancellation and the date and time of reinstatement.

At some point prior to the accident on Saturday, October 22, 2005, Mrs. Boykin made a cash payment to State Farm of slightly more than the amount due by placing an envelope in the “drop box” at the State Farm agency.  The amount was posted on Monday, October 24, 2005 and the cash amount deposited in the bank.


On November 10, 2005 State Farm issued a letter to the Boykins advising that the State Farm policy was canceled September 12, 2005 and that it was returning the amount paid.  The letter stated:

Thank you for your recent payment of $220.00.  Since your policy canceled effective 12:01 A.M. standard time September 12, 2005, we are returning the amount paid.

Your insurance coverage ended at the date and time your policy canceled.  Please contact your agent to discuss coverage options to avoid the hazards of driving without insurance.

If a coverage reinstatement is to occur, a reinstatement application will need to be completed.  If you are contacted, you should follow the Binding and Eligibility Rules.  The effective date should not be earlier than the date and time of application.


There is no evidence with regard to the cancellation procedure in this case that State Farm violated the cancellation provisions of its policy with the Boykins or the law on cancellation of insurance policies, La. R.S. 22:636.


Jennifer Boykin’s position is that State Farm waived any cancellation that may have been effective and is estopped from denying coverage to her on two bases:  (1) that the State Farm agency, through its “drop box” policy, accepted the payment; and (2) that a course of conduct existed in which the Boykins customarily made late payments to State Farm, which customarily accepted the late payments and continued coverage.  However, it is the Court’s view that the summary judgment record in this regard is undeveloped such that waiver and estoppel cannot be concluded.

From the record evidence the Court concludes:


(1) that the policy was canceled effective September 12, 2005 (by notice sent August 30, 2005); 


(2) that had payment been made at any point prior to September 12, 2005 the policy would have been reinstated; 


(3) that as payment was made after September 12 (in fact 40 days after), State Farm had the discretion as to reinstate coverage, or to decline reinstatement;

(4) that the earliest point of reinstatement would arguably have been at the point of deposit on Monday, October 24, 2005, with coverage prospective from that date;


(5)  that as provided in the August 30, 2005 notice, “There is no coverage between the date and time of cancellation and the date and time of reinstatement”


(6)  that, although State Farm may have accepted late payments months prior to the fall of 2005, the record evidence is insufficient particularly with regard to frequency and extent of late payments such that the Court is unable to factually conclude custom and course of dealing and to therefore legally conclude waiver and estoppel.  

Accordingly, for the reasons assigned, Jennifer Wright Boykin’s Motion For Summary Judgment is denied.  Because there are no genuine issues of material fact and State Farm is entitled to judgment as a matter of law, State Farm’s Cross Motion For Summary Judgment is granted.  

Counsel shall submit a formal Judgment(s) consistent with this Ruling.


Signed this 24th day of June, 2008 in Shreveport, Caddo Parish, Louisiana.







____________________________ 








      SCOTT J. CRICHTON








         DISTRICT JUDGE

DISTRIBUTION:

Pamela Breedlove – 429-6771

Clint Black – 377-5361

Bill Kendig – 222-6063

Chris Broughton – 221-8811
� Bill Kendig, counsel for Sheila Wilkerson Terry, individually and as Tutrix of Joshua William Terry and Matthew Leon Terry, and Chris Broughton, counsel for State Farm Mutual Automobile Insurance Company, were also present.


� The notice was mailed 8/30/05, according to Exhibit “B” to State Farm’s motion.





