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SUPPLEMENTAL REASONS FOR JUDGMENT


On its own motion, the Court has reexamined this case and its Reasons for Judgment, issued July 29, 2010, in light of the Louisiana Supreme Court’s decision in State v. Sims, 2002-2208 (La. 6/27/03), 851 So.2d 1039, in which the High Court stated:
Based on the language of the statutes and jurisprudence restricting the right of resistance to an actual unlawful arrest, the aforementioned policy considerations supporting Terry stop-and-frisks, namely ensuring officer safety and discouraging violence on the streets, and the original intent of the legislature in passing these pre-Terry statutes, we decline to recognize the right to resist an unlawful stop-and-frisk in Louisiana.  The policy considerations underlying the right to resist arrest, including the complete deprivation of liberty and the more extensive duration of an arrest than of a detention, do not raise corresponding concerns in the context of a temporary detention and protective frisk.  Unlawful detention must therefore rise to the level of arrest to justify forceful resistance.

* * * 

There is no right to resist an unlawful stop-and-frisk under the long-standing rule permitting a citizen to resist an unlawful arrest. 






851 So.2d 1039 at p. 1046

It should be noted that Sims, of course, is a criminal case in which the ultimate issue is loss of liberty whereas this case, of course, is a civil matter in which the ultimate issues are liability and monetary damages.


Thus, in any case of an investigatory stop, police “must have a particularized and objective basis for suspecting the particular person stopped of criminal activity.  In this case, the particularized and articulated basis for suspecting Cordaryl Smith of criminal activity was a false premise: walking in a street where a sidewalk is provided.  However, the truth is that in 2005 there was no sidewalk in the 1800 block of Abbie nor is there a sidewalk there today.  Further, the “unsteady on his feet” articulation is  belied by Officer Duck’s testimony, upon “rewind”, that Smith’s body was straight, not leaning to one side or the other and not stumbling (see p. 9, L 22-32; p. 10, L 1-10).

The Court is therefore compelled to find that Officers White and Duck engaged an illegal Terry stop but Smith had no right to resist this illegal Terry stop.  Accordingly, item 14 on page 9 is amended.  Because of Smith’s actions, the assignment of 49% comparative fault is, as previously stated, appropriate.


This Court reaffirms all other findings of this disturbing case, including the specific conclusion that the stop was pretextual and illegal.  Even though Smith should have submitted to the illegal Terry stop, the extensive chase under the circumstances of this case was unnecessary and unjustified.  More importantly, the excessive force by Officers White and Duck against Smith was tortious and cannot be overlooked.


Supplemental Reasons for Judgment signed on the 5th day of August, 2010 in Shreveport, Caddo Parish, Louisiana. 
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