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REASONS FOR JUDGMENT ON DEFENDANT REGIONS 

BANK’S DILATORY EXCEPTION OF PREMATURITY


On July 21, 2008 a hearing was held on Defendant Regions Bank’s Dilatory Exception of Prematurity (filed May 21, 2008).  The Court heard testimony from Suzanne Smith Upchurch, agent for her mother, Mary Susan Darnell Smith; and the Court received into evidence an extract of the corporate deposition of Citizens Bank and Trust Company of Vivian, Louisiana, Inc. (Citizens) (Plaintiff’s Ex. A), a copy of Regions Business Disclosure Booklet (Plaintiff’s Exhibit B) and an extract of the Dispute Resolution-Arbitration (Defense Exhibit).  After a thorough review of the record, consideration of applicable law, arguments of counsel, and for reasons which follow, the Court concludes that the dilatory exception of prematurity should be overruled.


The positions argued by Regions Bank are as follows:


1.  that when William McGuire and McGuire Funeral Home, Inc. opened the account at issue, McGuire and the corporation agreed to be bound by the terms in the Business Disclosure Booklet (for purposes of this case, paragraph 34 on pages 19-21); and


2.  that when McGuire named plaintiff “M. Susan Smith” as beneficiary to that account, Ms. Smith also agreed to be bound by the terms of the business agreement.


While the first position (which is not before the Court), is subject to debate, the second position taken by Regions Bank is certainly incorrect.  Ms. Smith did not sign any agreement with any bank, including Citizens or Regions Bank; her agent and daughter, Suzanne Smith Upchurch, signed documents with McGuire Funeral Home, Inc., only.  Specifically, neither Ms. Smith nor Ms. Upchurch signed or otherwise consented to the Business Disclosure Booklet with Regions Bank; and more specifically, neither consented to waive the basic and fundamental right to seek redress in our courts.  

While both state and federal law favor arbitration and the enforcement of arbitration agreements, it is basic that there be a written contract signed by the parties consenting to arbitration.  It is the Courts view that before it can be said that one forfeits a basic right, such as the right to seek redress in a court, she must consent to it and, in accordance with Louisiana law, she must enter into a written contract.


There is zero evidence that Ms. Smith or Ms. Upchurch, on behalf of Ms. Smith, agreed to arbitrate any claim as to McGuire, McGuire’s corporation, Citizens, or Regions Bank.  The legal argument by Regions that “[w]hen McGuire named plaintiff as a beneficiary of the account in question, Plaintiff also became bound by the terms of the [arbitration agreement]” is without merit.  Accordingly, for the assigned reasons, the dilatory exception of prematurity filed by Regions Bank is overruled.  All costs are assessed against Regions Bank.

Signed this 29th day of July, 2008 in Shreveport, Caddo Parish, Louisiana.
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