CORDARYL SMITH



:  NUMBER:  501,504
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

CITY OF SHREVEPORT,

SHREVEPORT POLICE DEPT.,

CHIEF MIKE CAMPBELL,

OFFICER J.M. WHITE, OFFICER

K.W. DUCK AND OTHER

UNNAMED OFFICERS


:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held July 22, 2010.  The Court heard testimony from Cordaryl Smith, former Shreveport Police Officer Justin White, Shreveport Police Officer Kevin Duck, Marshall Nelson and Gisele Cooper.  Exhibits were admitted, most notably 17 photographs of Cordaryl Smith (plaintiff exhibit 6 en globo) and a medical report of Wee Care Pediatric and Kid Med Clinic (defense exhibit 2).  In addition, this judge has visited to the site, 1800 block of Abbie and the intersection of Abbie and Norma, on two occasions (July 23 and 26, 2010) and has obtained an extract of the sworn testimony of the parties (see Appendix, attached transcript).  After making credibility findings and following an exhaustive  review of all the evidence, the Court concludes that Cordaryl Smith has carried his burden of proof as to his claims against Justin White, Officer Kevin Duck and the City of Shreveport, however, with the Court apportioning fault of the defendants at 51% and comparative fault of Cordaryl Smith at 49%.  Special and general damages are together assessed at $ 10,493.00, subject to the apportionment of fault.
THE SITE


This judge takes judicial notice of the 1600-1900 blocks of Abbie in Shreveport, Caddo Parish, Louisiana, having driven the street several times on July 23 and 26, 2010.  Abbie runs east and west; Sycamore runs north and south; Norma runs north and south.  The 1600-1700 block runs parallel to a park and there is a sidewalk on the south, park side of Abbie.  The 1800 block of Abbie is bounded on the east side by the intersecting street of Sycamore and the 1800 block of Abbie is bounded on the west side by the intersecting street of Norma.  There are no sidewalks in the 1800 block of Abbie, as correctly pointed out by Cordaryl Smith and Marshall Nelson.  Mr. Smith’s grandmother’s house is located at 1920 Abbie, a couple of houses west of Norma.  There is a sidewalk on Norma and there is a sidewalk in the 1900 block of Abbie.
TESTIMONY AS TO THE STOP

1.  
Testimony of former Officer Justin White
At about 1:50 a.m. on June 25, 2005, Officer Justin White was proceeding west in the 1700 block of Abbie.  Officer Kevin Duck was behind White in a separate police vehicle.  White observed Cordaryl Smith in the 1800 block of Abbie Street, actually walking in the street, and thought that he appeared unsteady on his feet and possibly intoxicated.  As White proceeded into the 1800 block of Abbie, Smith had gotten to the intersection of Abbie and Norma.  White radioed to Duck that it was a “good stop for a Terry Stop” and that Smith was “impeding the flow of traffic” because “there was a sidewalk he could have used, he chose not to use it”.
At the intersection of Abbie and Norma, the officers stopped their vehicles and commanded Smith to “come here… stand in front of the police vehicle.”  Both White and Duck testified that the reason for the stop was that Smith was committing a violation of the municipal ordinance prohibiting pedestrians from walking in a street where a sidewalk is provided, as set forth in the City of Shreveport Municipal Code, Sec. 90-462.  

2.  
Testimony of Officer Kevin Duck

Shreveport Police Officer Kevin Duck testified that “we saw a black male walking in the middle of the street on Norma that appeared to be “unsteady on his feet” .
A.  Me and Officer White were patrolling Allendale.  We were coming down Abbey, westbound on Abbey.  We saw a black male walking in the middle of the street on Norma that appeared to be somewhat unsteady on his feet.  We stopped to get out and talk with him.  I told him to stand in front of my car and when I – he got almost to my car, in front of my car, he fled on foot, he took off running from us (p. 2, L 11-17) 
At a later point, Officer Duck testified Smith was on Abbie:


Q.  What block of Abbey was Mr. Smith walking down when you first saw him?


A.  The 1800 block of Abbey.


Q.  He was walking down the 1800 block of Abbey?


A.  Yes.


Q.  And what was he doing when you first saw him exactly?


A.  Walking down the middle of the street when a sidewalk was provided. 
(p.6  L 24-32)
Then, at a subsequent point Officer Duck testified Smith was on Norma; then, Duck placed Smith back on Abbie:

Q.  He was walking down in the middle of the street on the 1800 block of Abbey where a sidewalk was provided?

A.  No, no, no, in Norma, excuse me, in Norma.  Where I saw him was in the 1800 block of Abbey, where he was was on Norma.

Q.  Which direction was he headed?

A.  North.

Q.  Which would be up Norma or up Abbey?

A.  It would be up Norma, Norma runs north and south.

Q.  So he was going up Norma?

A.  Right.

Q.  About what time was it?

A.  About 1:50 in the morning is what the report says.

Q.  So let me make sure I got this right.  When you first saw him he was in the 1800 block of Abbey, correct?

A.  That’s where I saw him.

Q.  Right, that’s what I’m asking.

A.  Right.

Q.  When you first saw him he was in the 1800 block of Abbey, right?

A.  Right.

Q.  And he was walking in the 1800 block of Abbey when you first saw him?

A.  When I first saw him I was in the 1800 block of Abbey, he was in whatever block of that intersection on Norma (p. 7 L 1-25).
Officer Duck explained what he observed about Smith – that he appeared unsteady on his feet although his body was straight, not leaning and not stumbling:
Q.  When you first saw Cordaryl Smith what was his disposition when you first saw him?


A.  Unsteady on his feet.


Q.  What does that mean exactly?

A.  Not walking in a prudent manner, maybe almost to the point he may have been intoxicated.


Q.  Not walking in a prudent manner, you said?


A.  Right, right, not normal, stumbling.


Q.  He was falling over?


A.  No.


Q.  He was stumbling?


A.  Unsteady on his feet.


Q.  He was stumbling?

A.  He was unsteady on his feet.  Can I rewind and say he was unsteady on his feet?


Q.  Yes, sir.  So he was not stumbling?


A.  No.


Q.  Was he leaning to one side or the other?


A.  No.


Q.  His body was straight?


A.  Yea, I don’t think – yes, yes (p. 9, L 22-32; p. 10, L 1-10).
3.
Testimony of Cordaryl Smith

On June 25, 2005 Cordaryl Smith had walked his girlfriend to a location near the park in  the 1600-1700 block and was walking west on Abbie in the direction of his grandmother’s house at 1920 Abbie, just west of the Abbie/Norma intersection.  There are no sidewalks in the 1800 block of Abbie, and he walked in the street as he approached the Abbie/Norma intersection.  He testified that he was crossing the Abbie/Norma intersection and saw the officers on Norma.  Upon crossing the intersection, the officers “pulled up behind and beside me”.  He testified “they just jumped out, kept saying come here, come here with their hands on their guns like I committed a crime or something” (p. 18, L 12-14).
THE CHASE AND THE ARREST

As stated previously, at the intersection of Abbie and Norma, the officers stopped their vehicles and commanded Smith to “come here… stand in front of the police vehicle.”  Both White and Duck testified that the reason for the stop was that Smith was committing a violation of the municipal ordinance prohibiting pedestrians from walking in a street where a sidewalk is provided, as set forth in the City of Shreveport Municipal Code, Sec. 90-462.  Although Officer Duck testified that Smith stopped long enough to be within “arms reach”, he did a “reverse stagger” and took off running.  Smith explained in testimony, “I hear what polices do to people”, apparently referencing street talk about police brutality.  Smith ran through a number of yards with Duck in pursuit and White paralleling Duck in his patrol car.  At one point Duck lost sight of Smith.  White parked his patrol vehicle and joined Duck in the search.  White found Smith hiding under the stairs or steps at 1920 Abbie, later learned by the officers to be Smith’s grandmother’s house.  Officer White ordered Smith out from under the steps; upon coming out, Smith ran again.

The officers testified that while attempting to clear a fence, Smith became entangled at which point Officer White jumped on Smith and attempted to get him in handcuffs.  Smith denied the fence encounter notwithstanding a medical report dated July 11, 2005, D2, which in patient history provides, “patient states fell when jumped over fence and fell onto shoulder and hand during a police encounter”.  

Officer White testified that while he was on Smith trying to handcuff him, that he was met with resistance and Officer Duck assisted in an effort to get Smith in custody.  Smith claims the officers used excessive force, including beating him in the head numerous  times while the officers testified they used reasonable force to place Smith in custody for the ordinance violation and another misdemeanor, Resisting an Officer, R.S. 14:108.  Both charges were later dismissed by the city prosecutor.
CREDIBILITY AND COURTROOM DECORUM

Before making specific findings of fact and conclusions of law, the Court is compelled to comment on the credibility of the three individual parties and the courtroom demeanor of former Officer Justin White and current Officer Kevin Duck.

1.  Credibitily of Cordaryl Smith

The credibility of Cordaryl Smith was diminished by Exhibit D2.  While Mr. Smith emphatically denied trying to jump a fence, becoming entangled and falling, the medical history depicted in the July 11, 2005 report of Wee Care Pediatric and Kid Med Clinic (taken 16 days after the incident) reflects a version of events consistent with the testimony of Justin White and that of Officer Duck.  In fact, the testimony of White and Duck suggests that the main reason either was able to catch Mr. Smith was because of Smith’s fence entanglement. 


The Court also finds it noteworthy that Mr. Smith’s In Forma Pauperis Affidavit, sworn to by Mr. Smith and subscribed before a Notary Public on March 14, 2006 reflects no past or present employment nor has the Affidavit been supplemented, notwithstanding Mr. Smith’s testimony of having jobs from roughly late September 2005 to the day of trial, including working for establishments such as Saltgrass Steak House, On The Border Restaurant, Bassett Furniture and obtaining other jobs through Career Adventures and Career Search.

2.  Credibility of Officers White and Duck
The credibility of the officers was diminished in two respects.  First, Officer Duck’s testimony was internally inconsistent and also inconsistent with the testimony of Officer White.  For example, Officer vacillated and wavered several times on the fundamental question of what street Smith was on when he and White first saw him, saying it was Norma, then Abbie, Norma again and finally, Abbie.  [Smith was in the middle of the street on Norma (p. 2, L 13; p.4, L 17-20), yet he also testified that when he first saw him, Smith was walking in the 1800 block of Abbie where a sidewalk was provided (p. 6, L 24—32; p. 7, L 19-25).  Then, Duck corrected himself testifying that Smith was north bound on Norma (p. 7, L 1-7)].  

Officer White testified that when he was in the 1700 block of Abbie, he had visual contact with Smith.  White testified that Smith was in the 1800 block of Abbie, that he was close to or approaching the stop sign on Abbie, close to its intersection with Norma (p. 14, L 3-11, 27-32; p. 15, L 1-6) and Smith was “walking up to the intersection” (p. 15, L 6-9).  Officer White explained that as Smith was approaching the Abbie/Norma intersection that Smith was “impeding the flow of traffic…(t)here was a sidewalk he could have used, he chose not to use it” (p. 16, L 1-5).  On the critical issue of whether there exists a sidewalk in the 1800 block of Abbie (since that was the articulated reason for the stop, the detention, the chase and then the arrest), Officer Duck testified “I don’t recall” (p. 4, L 5-9) while Officer White testified, “there was a sidewalk he could have used, he chose not to use it (p. 16, L 4-5).  Of course, as stated on page 1 of this opinion, there are no sidewalks on the 1800 block of Abbie.
Given the multiple internal and external inconsistencies, the Court concludes that the testimony of each officer was impeached and each officer’s credibility diminished. 
3.  Courtroom Demeanor of Officers White and Duck

The Court is also concerned with the officers’ in-court demeanor and decorum.  Both Mr. White and Officer Duck appeared somewhat unprepared and did not recall the June 25, 2005 events with specificity despite the fact that their depositions were taken in 2007 and basic preparation for Court would have refreshed each party’s memory.  See for example the confusion exhibited in Officer Duck’s testimony, the concession by Duck that he does not have a “vivid memory” (p. 3, L 5) and that he doesn’t recall certain aspects of the case (p. 3, L 27-29, p. 4, L 9; p. 4, L 30; p. 5, L 103; p. 6, L 10-12; p. 6, L 17 – 23; p. 12, L 3).  Particularly noteworthy, however, was that both former Officer White and present Officer Duck seemed at times antagonistic and occasionally argumentative with plaintiff counsel – behavior inappropriate for district court and inconsistent with the high standards of the Shreveport Police Department (see, for example, p. 3, L 20-23; p. 4, L 28-32; p. 9, L 3-10; p. 10, L 3-4; p. 12, L 2-3; p. 15, L. 14-19).  Finally, the Court is somewhat troubled as to White’s gratuitous testimony, of which there was not objection by defense counsel, that he has a pending felony charge in district court.  Such evidence would normally be inadmissible under LCE609.1(B); however, the  evidence of a felony theft charge is in evidence by virtue of White’s testimony.

It should be noted that the only testimony elicited from these two men was from plaintiff counsel; defense counsel chose not to call them for testimony during his opportunity to present a case in chief.  The Court is inclined to deem that a wise decision and good trial strategy.  
CONCLUSIONS OF FACT AND LAW


While this case has been made unnecessarily difficult by the parties the Court, after thorough examination, concludes the following:
1. On June 25, 2005, at about 1:50 a.m., Cordaryl Smith, then 18, was walking in a westerly direction in the 1800 block of Abbie, near its intersection with Norma;

2. There are no sidewalks in the 1800 block of Abbie and Smith was therefore walking in the street;

3. Smith was headed to his grandmother’s house which is located at 1920 Abbie, located on the north side of the street, past the Abbie/Norma intersection;

4. Officers White and Duck were traveling westbound on Abbie, and White decided to stop Smith.  The Court, after careful reflection, doubts the officers’ testimony that Smith was really “unsteady on his feet”, noting Duck’s confusing testimony on the issue, plus the fact that Smith actually out ran the officers, in light of the credibility determinations made by the Court.  Moreover, Smith was wearing baggy jeans which, while obnoxious in appearance, may have contributed to Smith’s gait;
5. As the officers entered the 1800 block of Abbie, Smith was about to cross the Norma intersection;

6. The officers told Smith to stop, to “come here” but, for whatever reason, Smith declined to follow the officers commands and ran;

7. Officer Duck chased Smith which ultimately ended with Smith becoming entangled in a fence;

8. Both officers used force to effect the arrest of Smith;

9. Smith has no arrests, other than the misdemeanor arrests of June 25, 2005; there was no evidence of intoxication (other than the officers’ reference to his being unsteady on his feet, which is contrasted by the fact that Smith outran both officers until his fence entanglement; and Duck’s testimony  that despite being “unsteady on his feet”, he was not stumbling; he was not leaning to one side or the other and his body was straight); there is no evidence of any drug possession or drug use that night, nor is there evidence of any crime;
10. The officers’ reliance on Terry v. Ohio is misplaced.  Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968) held that an officer may stop a person with less than probable cause for arrest if he has specific and articulable facts to suspect criminal activity and may frisk an individual if he reasonably believes the person is armed and dangerous.  After the Terry decision, our legislature enacted article 215.1 of the Louisiana Code of Criminal Procedure which provides in pertinent part:

A. A law enforcement officer may stop a person in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense and may demand of him his name, address, and an explanation of his actions.

Thus, a police officer may stop a person in a public place whom he reasonably suspects is committing, or has committed or is about to commit a felony or misdemeanor;

11. The Court agrees with Marshall Nelson that the officers initial actions, to the

extent they were concerned for the welfare of a man walking in the middle of the street, was justified; however, as Nelson stated, there was no basis for detention and frisk; there was no basis to chase Smith and no basis forcefully effect an arrest; 
12. Notwithstanding the confusion and inconsistency by the officers as to whether Smith’s alleged ordinance violation occurred on Abbie or Norma, the Court concludes: (a) there was in fact no sidewalk provided in the 1800 block of Abbie; and (b) because Smith was crossing the intersection of Norma and Abbie, there was obviously no sidewalk. The officers did not testify they stopped Smith because of public intoxication nor did they testify Smith was stopped because of concern for his welfare. Simply stated, the officers had no specific facts and no articulable facts to suspect criminal activity in accordance with the Terry case.  Under C.Cr.P. 215.1 there was no basis to believe he was “committing, has committed or (was) about to commit an offense”.  The Court  also notes that  Article 1, Section 5 protects citizens from unreasonable invasions of privacy;
13. The Court concludes the stated reason for the stop – ordinance violation of walking on street where sidewalk provided – was pretextual;

14. Smith was momentarily detained by officers but otherwise legally free to leave – which he did;

15. It is fundamental law that a citizen can resist an unlawful arrest;
16. In light of the particular circumstances of this case, and from a civil context, it was tortious and illegal conduct for the officers to chase Smith and use force against him.  Specifically, force imposed in connection with an unlawful detention and arrest constitutes a battery.  While the Court is unable to determine the extent of the excessive force, it should be noted Kevin Duck is about 6 feet, 250 pounds; Justin White and Cordaryl  Smith are about the same in height and about 180-185 pounds; 
17. Smith was injured as a result of the events of June 25, 2005, as reflected by the WK medical reports, the Wee Car Pediatrics/Dr. Linda Marie Harris statement, and the 17 photographs.

COMPARATIVE FAULT


The Court does not condone to an extent the conduct of Cordaryl Smith in choosing to elude officers by running through various yards, hiding under steps, etc.  While Smith’s conduct was not and is not criminal in nature, the Court does believe that he is comparatively at fault to the extent of 49% in the injuries that he sustained.

DAMAGES

His injuries included what Willis Knighton doctors described as a laceration on his upper left eyelid, abrasions on his right wrist and hand area and a contusion to the left shoulder, all of which were treated after Smith’s mother, Gisele Cooper, made bond for him.  On July 11, 2005, Smith was treated at Wee Care for headaches and continued shoulder pain.  The evidence demonstrates that this was a three month soft tissue injury with abrasions.  It is noted that Mr. Smith appears to be in excellent shape; he is young resilient and the Court concludes that by the end of September 2005, Smith was fully recovered as evidenced by his return to employment.

The Court sets special damages in the amount of $400.93 and general damages in the amount of $10,000.00, all subject to the apportionment of fault.

CONCLUSION


This is a needlessly difficult case and the Court is troubled by the evidence as well as the conduct of a former officer and a current officer of what the Court otherwise deems to be an excellent police department
.


For reasons assigned:

(1) the pauper status of Mr. Smith is revoked;
(2) judgment shall be rendered in favor of Cordaryl Smith and against Justin White, Kevin Duck and City of Shreveport; and 

(3) comparative fault is assessed 51% to defendants and 49% to plaintiff.


The expert witness fee of Marshall Nelson shall be set by stipulation or rule.


Counsel shall submit a formal Judgment in accordance with this ruling, pursuant to La. D. Ct. R. 9.5.


Signed this 29th day of July, 2010 in Shreveport, Caddo Parish, Louisiana.








____________________________








        SCOTT J. CRICHTON









DISTRICT JUDGE

DISTRIBUTION:
Sheva M. Sims, Counsel for Cordaryl Smith
A. M. Stroud, III, Counsel for Justin M. White, Kevin W. Duck and City of Shreveport
� Having served almost 10 years as an assistant district attorney (1981-1990) and almost 20 years on district court  (1991-present), this judge understands and maintains a high regard for law enforcement.  The Shreveport Police Department is well run and the officers do hard work, sometimes at risk to their personal safety, which greatly benefits this community.  However, the police conduct in this case, both on June 25, 2005 in Allendale and on July 22, 2010 in district court, crossed the line.
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