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:  FIRST JUDICIAL DISTRICT COURT

TAUREN EXPLORATION, INC. 

:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT ON REMAINING LIABILITY 

ISSUE AND QUANTUM

In its August 5, 2010 Reasons for Judgment, this Court concluded that the Daniels lease had expired on its own terms and requested briefing on (1) the status of the other plaintiffs’ leases; and (2) monetary damages.  After thorough consideration of the trial record, applicable law, arguments of counsel and for reasons which follow, the Court concludes that (1) plaintiffs have proven by a preponderance of the evidence that all leases have expired; and (2) plaintiffs have not proven by a preponderance of the evidence the measure of monetary damages to which they are entitled. 
THE OTHER PLAINTIFFS


As set forth by plaintiff counsel’s chart (post trial brief at 1-2; reply brief at 2-3), as demonstrated by the trial record, and upon further examination, the Court concludes, in accordance with the rationale of its August 5, 2010 ruling, that all of plaintiffs’ leases have expired.
DAMAGES


Larry Daniels testified that he lost $20,000.00 per acre as a result of Tauren’s contractual violation, Tauren’s refusal to release the acreage and the lost opportunity for him to obtain a mineral lease with another company.  In its August 5, 2010 ruling the Court characterized this purported quantum evidence as “scant and speculative … notwithstanding the northwest Louisiana Haynesville shale leasing frenzy of 2008” (Reasons at 5).  That characterization was – and is - based on the following factors:

1. There was no evidence from a competing and comparable mineral producing company that had this acreage been available, it would have offered $20,000.00 per acre – or any amount per acre.

2. There was no evidence of comparables from any mineral producing company that held leases on adjacent or nearby acreage or similar parcels that in 2008 it leased mineral rights for $20,000.00 per acre – or any amount per acre.

3. Plaintiffs did not produce any expert testimony on the issue of monetary damages; there was no market analysis evidence supported by documentary evidence from which the Court could even inferentially deem Daniels’ lay testimony corroborated.

4. There was no foundational evidence from Mr. Daniels as to how he believed he would have obtained a lease bonus of $20,000.00 per acre.  
5. The evidence of Tauren’s sale to EXCO and Tauren’s odd and “not in good faith dealings with the landowners in this case” (Reasons, at 5) is not enough for the Court to measure and assess damages.
6. Although the presiding judge has some knowledge of market conditions during the time frame at issue and the Haynesville shale leasing frenzy in northwest Louisiana, the Court agrees with defense counsel that “lease bonus values are notoriously dynamic, fluctuating wildly with the market and commodity prices”.  As correctly argued by Tauren, there is no evidence regarding variables such as tract size, location and the existence vel non of current production (Tauren Post Trial at 6).  The undersigned judge cannot rely on his observations and non-expert opinion and supply that for the trial record.

7. Finally, the Court declines the invitation by plaintiff counsel to apply the adverse presumption/uncalled witness rule.  Specifically, the defense chose not to call its expert witness, Resta Choate, even though he was apparently in the courtroom during much, if not all, of the plaintiffs’ case-in-chief.  First, the Court deems this “rule” inapplicable to this case.  It is quite plausible that the defense reasonably believed that it had no reliable quantum evidence to rebut – as described by Tauren as a mere “unsubstantial damages claim”.  Furthermore, Choate was equally available to plaintiff counsel as an adverse witness.  Most fundamentally, however, plaintiffs have the burden of proof on the quantum issue and should not be in a position of arguing that because defendant did not call its expert witness that the adverse presumption rule should lead the Court “to conclude that Tauren had no basis to disagree with Dr. Daniels’ testimony…” (Tauren Post Trial at 4).

Notwithstanding that the Court is unable to conclude monetary damages
, the fact remains that the plaintiffs carried their burden of proof on this declaratory judgment action; accordingly, they are entitled to “reasonable attorney’s fees incurred in bringing suit” and reimbursement of all court costs - R.S. 31:207.  Therefore, attorney’s fees and court costs shall be set by stipulation or rule and contradictory hearing
.

Signed this 28th day of September, 2010 in Shreveport, Caddo Parish, Louisiana.








_____________________________








         SCOTT J. CRICHTON








            DISTRICT JUDGE

DISTRIBUTION:

J. Todd Benson, Counsel for plaintiffs

J. Benjamin Warren, Jr., Counsel for plaintiffs

John Kalmbach, Counsel for defendant

Kevin Hammond, Counsel for defendant

Herschel Richard, Jr., Counsel for defendant

� In accordance with R.S. 31:207, the plaintiffs are entitled to “all damages resulting” from Tauren’s violation.  The burden of proof in this civil action is preponderance of the evidence, as correctly submitted by plaintiffs; it is not “with reasonably certainty”, “an artificially onerous burden” incorrectly advanced by Tauren (Plaintiffs’ Reply at 5).  The problem is that plaintiffs have not proven “damages resulting” from Tauren’s violation by a preponderance of the evidence.


� It is suggested that Plaintiff Counsel prepare and file his rule and that hearing be set on Monday, October 11, 2010 at 3:00 p.m.
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