WILLIAM B. BURNS


:  NUMBER:  476,499, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

CITY OF SHREVEPORT


:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held July 8, 2010 on the issue of damages caused by the negligence of City of Shreveport
.  The Court heard testimony from plaintiff William Burns
 and a witness called by defendant, City of Shreveport, David Taggart.  The Court received plaintiff exhibits 1-7 and defense exhibits 1-7.  After taking this case under advisement, considering the evidence, oral arguments of counsel, extensive written memoranda of both sides, applicable law and, further, based on the following findings of fact and conclusions of law, the Court concludes that under the circumstances and the law, Mr. Burns is not entitled to any monetary damages from the City of Shreveport.
1. On the issue of city ad valorem taxes paid on the Risinger property by plaintiff, the Court concludes that Mr. Burns was completely reimbursed by the settlement with Frances Gunter Harris ($10,192.53, which is the principal plus appropriate interest).  The Court need not address whether Mr. Burns was reimbursed an amount over that which he paid the city.
2. On the issue of parish ad valorem taxes paid on the Risinger property by plaintiff, the Court concludes that Mr. Burns was completely reimbursed by the settlement with Frances Gunter Harris ($19,721.00 which is the principal plus appropriate interest).  The Court need not address the cause in fact argument raised by the City or whether Mr. Burns was reimbursed an amount substantially over that which is at issue in this case.

3. On the issue and claim of loss of rent on the Risinger property, the Court concludes there is no basis in the law for such claim as Mr. Burns never took corporeal possession of the property and, furthermore, the amounts of $1,500.00 per month alleged by him to be due constitute pure speculation.  Specifically, Mr. Burns never formally demanded rent from Mrs. Harris; there was no eviction process; there were no potential renters and no independent, credible evidence of fair market rental values.  Perhaps, most importantly, there is no authority or legal precedent for this claim based on the particular circumstances presented.  Therefore, Mr. Burns’ claim of $90,000.00 for loss of rent must fail.

4. On the issue and claim of fair market value on the Risinger property, the Court concludes such a claim under these circumstances is not recoverable.  Moreover, there was no expert witness testimony in real estate appraisals and valuation presented by the plaintiff to support his claim that he is entitled to $389,902.00 from City of Shreveport as to the fair market value of the Risinger property.

5. On the issue and claim for attorneys’ fees incurred in connection with this matter, the Court concludes that because attorneys’ fees are not allowed except where authorized by contract or statute, and because neither basis for recovery is present under the facts of this case, the request is denied
 notwithstanding the creative and excellent job done by Mr. Thornell.
The bottom line is that the tax sale purchaser incurs some degree of risk when engaging in a tax sale.  When the municipality errs and is negligent, as in this case, the tax sale purchaser is entitled to recovery of what the law provides – in accordance with the redemption and tax sale nullity statutes – nothing more, nothing less.  Based on Defense Exhibit 6 and the testimony of David Taggart, the Court concludes that Mr. Burns has been reimbursed and fully compensated in accordance with law
.

Based on the above findings of fact, conclusions of law and written reasons, the Court concludes that Mr. Burns is entitled to no monetary damages and therefore judgment on the quantum phase of this proceeding shall be rendered in favor of City of Shreveport
 and against William Burns.


Court costs assessed through April 6, 2009 shall be borne by City of Shreveport; court costs assessed thereafter shall be borne by William Burns.


Counsel shall submit a formal Judgment accordingly and in compliance with La. D. Ct. R. 9.5.  

Signed this 21st day of July, 2010 in Shreveport, Caddo Parish, Louisiana.







____________________________ 








       SCOTT J. CRICHTON
DISTRIBUTION:
G. Warren Thornell, Counsel for William Burns
Mary E. Winchell,  Counsel for City of Shreveport
� On April 6, 2009, this Court concluded that there was no genuine issue of material fact as to the City’s negligence and therefore granted the plaintiff’s Motion for Summary Judgment reserving the issue of damages for trial.  


� The plaintiff claims this to be a suit in indemnity under Louisiana Civil Code articles 1994, 1995, 1999, 2315, 2316 and 2324.1, not a suit for redemption under the former R.S. 47:2222.  Despite the February 28, 2003 settlement between plaintiff William Burns and Jill Harris Raburn, Curatrix for Frrances Gunter Harris, in which Mr. Burns received $38,474.03, he seeks and argues that he is entitled to the sum of $547,622.39 in “quantum damages” from City of Shreveport.


� See State v. Wagner, 2010-0050 (La. 5/28/10) __So3d__ and Hollenshead Oil and Gas, LLC v. Gemini Explorations, 45389-LA (La. App. 2 Cir. 7/21/10) __So3d__.


� Under Louisiana Code of Evidence 408, jurisprudentially referenced as the collateral source rule, compromise and settlement evidence is inadmissible, however, as the City argues, Mr. Burns is seeking payment of an obligation that was extinguished by payment and such evidence is admissible under the unjust enrichment argument made by the City.


� The date of April 6, 2009 is the date that the Judgment on liability was rendered.





