THE EVANGELINE BANK


:  NUMBER:  532,194, “B”
& TRUST COMPANY

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

COREY A. CRAFT



:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


On May 20, 2010, a hearing was held on the Petition For Injunction filed by Corey Craft in which he requests a preliminary injunction enjoining and restraining the sale of certain immovable property by the Caddo Parish Sheriff, the sheriff’s sale being scheduled for May 26, 2010.  The Court heard testimony from Corey Craft and Lori Wiggins and received into evidence the Affidavit of Cynthia Craft Hadnot (C1) and copies of checks issued to The Evangeline Bank and Trust Company (C2 and C3).  In addition the Court received into evidence the entire suit record including, but not limited to, the two notes (P1 and P2), signed by Corey Craft on December 3, 2007 and May 23, 2008; the Multiple Indebtedness Mortgage (P3) signed by Corey Craft on May 23, 2008; the Notarial Act of Correction (no exhibit number, apparently attached in the suit record to the mortgage) signed by Todd E. Livingston on June 9, 2009; and an Acknowledge-ment of Existing Multiple Indebtedness Mortgage (P4), dated December 3, 2007.  After thorough review of the entire record, applicable law and oral and written arguments of counsel, the Court concludes that Corey Craft’s request for preliminary injunction has merit and is therefore granted.

It is fundamental Louisiana law that an executory proceeding as set forth in Book V, Title II of the Louisiana Code of Civil Procedure, art. 2631, et seq., is considered a harsh remedy which therefore requires strict interpretation.  The creditor seeking to utilize executory process must present to the Court a sufficiently drafted petition accompanied by reliable proof of the debt and the security device that secures the obligation.  If the security device is a mortgage, that document must contain a reasonably complete and sufficient property description such that the identification of the seized 
property is clear.  Because executory process is a special and unique proceeding – an ex parte matter – allowing for the creditor to quickly capture a mortgaged property (without the opportunity of the debtor to be heard), the law requires that the creditor comply with certain requisites.  As the undersigned judge stated on May 20, “all i’s dotted, t’s crossed and ducks in a row”.

In this case, the Multiple Indebtedness Mortgage signed by Corey Craft on May 23, 2008 (P3) provides as follows:

The immovable (real) property specifically described as follows:

See Exhibit A…
***

The property or its address is commonly known as 9006 Sundance Lane, Shreveport, LA  71106


There is no Exhibit A attached to the mortgage.  However, more than a year later, on June 9, 2009, Todd E. Livingston, the Notary Public who notarized the May 2008 instrument, declared in a Notarial Act of Correction that “through clerical error and inadvertence the legal description was not attached” and he proclaimed that the full property description listed in the correction documents “shall be given retroactive effect”.  The Court concludes that this June 2009 act is not merely a correction of clerical or technical errors; rather, this correction act appears to be a significant and substantive change to the May 2008 mortgage, argued by Craft’s counsel to be a “complete addition of property to a mortgage”.   Significantly, unlike the May 2008 mortgage, which Craft signed, the June 2009 document is not signed by Craft.  Therefore, from a contract analysis perspective, it could reasonably be concluded that the act of correction, upon which Evangeline Bank relies, does not have the consent of Corey Craft, consent being a required element of every contract, mortgages included.  Thus, this unilateral document in which Corey Craft’s home is listed as mortgaged property, is ineffective for purposes of executory process
.

Accordingly, the Order of June 25, 2009 is recalled
 and a preliminary injunction shall issue restraining, enjoining and prohibiting the Caddo Parish Sheriff from proceeding with the sale of the immovable property (set forth in that Order).


Counsel shall forthwith submit a formal Judgment in accordance with this Court’s conclusion and in accordance with La. D.Ct. R​​​​​ 9.5.

Signed this 24th day of May 2010 in Shreveport, Caddo Parish, Louisiana.








____________________________








       SCOTT J. CRICHTON









DISTRICT JUDGE

DISTRIBUTION:

Richard A.  Rozanski, Counsel for The Evangeline Bank and Trust Company

W. Alan Pesnell, Counsel for Corey A. Craft
� Preliminarily, the Court finds some merit in counsel’s certification and commutative contract arguments; however, such arguments need not be addressed in view of the Court’s finding above.


� Nothing in this opinion should be interpreted to mean that counsel for Evangeline Bank and Trust Company cannot file a reformation action and/or convert this matter to an ordinary proceeding.
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