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REASONS FOR JUDGMENT


ON MOTION FOR SUMMARY JUDGMENT

The Court has thoroughly considered the Motion for Summary Judgment filed May 8, 2009 by Richard Holt, Manuel Holt and Oliver Holt, its exhibits and memoranda; as well as the opposition filed July 29, 2009 by Willie Ann Holt Dearing, Charlotte Holt Wicks and Clifford Holt, its exhibits and memoranda.  In accordance with the applicable law, evidence submitted in this summary judgment record, arguments of counsel, and for reasons which follow, the Court concludes that the Motion for Summary Judgment should be granted.

APPLICABLE LAW ON SUMMARY JUDGMENTS, 


TESTAMENTARY CAPACITY AND UNDUE INFLUENCE

The summary judgment procedure is favored in Louisiana courts.  A motion for summary judgment should be granted when the record shows that there is no genuine issue as to material fact and the mover is entitled to judgment as a matter of law.  La. Code of Civil Proc. Art. 966.  

There is a strong presumption in favor of testamentary capacity.  Succession of Kilpatrick, 422 So.2d 464, 469 (La. App. 2 Cir. 1982).  Capacity to execute a testament requires that the testatrix be able to “comprehend generally the nature and consequences of the disposition.”  La. Civil Code Art. 1477.  A party who challenges the capacity of a testatrix must prove by clear and convincing evidence that the testatrix lacked capacity at the time the testament was executed.  La. Civil Code Art. 1482.  

A party who challenges a testament because of undue influence must prove such influence by clear and convincing evidence.  La. Civil Code Art. 1483.  To demonstrate undue influence on a testatrix it must be shown that a party so impaired the volition of the testatrix as to substitute his own volition for her.  La. Civil Code Art. 1479.  This influence must be operative at the time of the execution of the testament and “mere advice, or persuasion … should not constitute influence that would destroy the free agency of a donor.”  In re Succession of Gilbert, 850 So.2d 733, 735-6 (La. App. 2 Cir. 2003).


EVIDENCE SUPPORTING SUMMARY JUDGMENT

The movers for summary judgment, Richard Holt, Manuel Holt and Oliver Holt, rely on the following exhibits:

Exhibit #1
Deposition of Steven R. Baker, Notary Public, taken

April 20, 2009;

Exhibit #2
Supplemental affidavit of Steven R. Baker, dated

May 6, 2009;

Exhibit #3
Affidavit of Manuel Cecil Holt dated May 6, 2009;

Exhibit #4
Affridavit of Richard Lake Holt dated May 6, 2009;

Exhibit #5
Question outline for Holt deponents;

Exhibit #6
Deposition of Willie Ann Holt Dearing, taken

April 20, 2009;

Exhibit #7
Deposition of Charlotte Gail Holt Wicks, taken

April 20, 2009;

Exhibit #8
Deposition of Clifford Wayne Holt, taken

April 20, 2009;

Exhibit #9
Exhibit binder for the three above depositions;
Exhibit #10
Reciprocal wills dated April 9, 1997;

Exhibit #11
Mr. Holt's will of April 14, 1997;

Exhibit #12
Pleadings opening Mr. Holt's succession, #434,382-A 

before the First Judicial District Court, Caddo

Parish, Louisiana; and

Exhibit #13
October 5, 1998 letter from Walter D. White

transmitting opening pleadings in Mr. Holt's

succession.

A review of the above summary judgment evidence reveals the following:

Mr. and Mrs. Holt were first referred to Steven Baker by their son, Manuel Holt, for the purposes of preparing reciprocal wills.  Depo. Steven Baker 4:17-24.  As a result of this initial interview, Mr. Baker prepared reciprocal wills for the Holts and sent them to a notary in Vivian for signing on April 9, 1997.  Depo. Baker 6:7, 23-25.  Mrs. Holt suffered a stroke in November 1997, which limited her ability to communicate.  However, she was able to answer questions affirmatively or negatively through nodding or shaking her head.  Through a process of elimination her family and attorney were able to communicate with her.  Her children also observed Mrs. Holt completing word puzzles during this time.  Affidavit of Manuel Holt; Affidavit of Richard Holt; Depo. Anne Dearing 17; Depo. Clifford Holt 11.  

On April 14, 1997 Mr. Holt was taken to a notary and executed another will, which excluded Mrs. Holt.  Neither Mrs. Holt, Manuel, nor Richard was aware of this second will until after Mr. Holt’s death on August 7, 1998.  Affidavit of Manuel Holt; Affidavit of Richard Holt.  After Mr. Holt’s death, Mr. Baker met with Mrs. Holt and informed her of the changes to her husband’s will and that she would not be receiving under the new will.  Mrs. Holt became very upset and began to cry.  Depo. Baker 25.  The April 14, 1997 will was probated in August 1998.  Anne, Charlotte and Clifford took their shares in cash.  Richard, Manuel and Oliver allowed Mrs. Holt use of their shares for her support.  Affidavit of Manuel Holt; Affidavit of Richard Holt.  

Mr. Baker again met with Mrs. Holt in late August and early October, 1998.  Depo. Baker 13.  She was brought to his office by three of her children, movers in this motion for summary judgment.  Depo. Baker 11.  These meetings were for the purpose of changing Mrs. Holt’s 1997 will.  Mr. Baker indicates in his deposition that Mrs. Holt was unable to speak at this time, but could respond to questions through nodding or pointing.  Depo. Baker 16.  He asserts that he went to great lengths to ensure that he clearly understood Mrs. Holt’s intentions.  Depo. Baker 17.  Mrs. Holt, Manuel Holt and Richard Holt were present in Mr. Baker’s office on December 3, 1998 for the execution of Mrs. Holt’s will (“1998 will”), which is now in dispute.  Though the two sons were present at the execution of this will, they were seated behind Mrs. Holt and Mr. Baker saw no indication that she was being influenced by them.  Depo. Baker 28-29.  

At the time of the execution of the 1998 will, Mrs. Holt was aware that she had money in the bank and that she owned immovable property.  Depo. Dearing 8.  The children who seek to have the 1998 will annulled were unable to offer any evidence that Mrs. Holt was not aware of what she wanted to do with her property or that she was executing a binding testament on December 3, 1998.  Depo. Dearing 9; Depo. Charlotte Wicks 6-7; Depo. Holt 7.  They were also unable to offer any evidence that Mrs. Holt was not acting of her volition on December 3, 1998.  Depo. Dearing 9; Depo Wicks 10; Depo Holt 9-10.
EVIDENCE IN OPPOSITION 
TO SUMMARY JUDGMENT
The opponents to the summary judgment motion, Willie Ann Holt Dearing, Charlotte Holt Wicks and Clifford Holt, rely on the following exhibits:

Exhibit A
The deposition of Steven R. Baker, Notary

Public, taken April 20, 2009;

Exhibit B
The Sitters' Daily Log Book;

Exhibit C
Bank Statement of Account in the name of

CHARLOTTE GAIL HOLT WICKS,

CLIFFORD WAYNE HOLT and WILLIE

ANN HOLT DEARING;

Exhibit D
Affidavit of WILLIE ANN HOLT DEARING;

Exhibit E
Affidavit of CHARLOTTE GAIL HOLT WICKS;

Exhibit F
Affidavit of CLIFFORD WAYNE HOLT;

Exhibit G
Affidavit of RICHARD S. ZACHRY, JR.;

Exhibit H
Affidavit of ROBERT F. BAILEY;

Exhibit I
Affidavit of THOMAS LEON LAING ("BUDDY");

Exhibit J
Affidavit of JAMES W. PAULETTE.

A review of the above evidence submitted in opposition to the motion reveals the following:

Steven Baker prepared reciprocal wills for the Mr. and Mrs. Holt and sent them to a notary in Vivian for signing on April 9, 1997.  Depo. Baker 6:7, 23-25.  On April 10, 1997 Charlotte Holt was contacted by Mr. Holt.  He told her that he was unhappy with his will and wished to change it.  Charlotte assisted Mr. Holt in contacting the necessary parties to prepare a new will.  Affidavit of Charlotte Holt.  Mr. Holt also indicated to Ann Dearing, his daughter, and Clifford Holt, his son, that he was not satisfied with the wording of this will and had executed a second will. He did not discuss the contents of this will with them.  Affidavit of Ann Dearing; Affidavit of Clifford Holt.  

Mrs. Holt suffered a stroke in November 1997, leaving her unable to speak.  She was able to communicate only through body language.  Depo. Baker 36.  Manuel Holt, Charlotte Holt, Clifford Holt and Ann Dearing provided care for their mother following her stroke.  Affidavit of Robert F. Bailey.  Charlotte, Clifford and Ann placed funds inherited from Mr. Holt in an account, which was used to provide for Mrs. Holt.  Mrs. Holt had trouble communicating her wishes and often mistakenly indicated a “yes” when she later indicated that she had meant “no”, or vice versa.  Affidavit of Ann Dearing; Affidavit of Charlotte Holt; Affidavit of Clifford Holt.  

After learning of the changes to their father’s will, Manuel, Richard and Oliver began exercising greater control of their mother’s care.  Charlotte, Clifford and Ann allege that Mrs. Holt’s sitters were forbidden to allow them to see Mrs. Holt.  They were not told when Mrs. Holt was hospitalized.  Affidavit of Ann Dearing; Affidavit of Charlotte Holt; Affidavit of Clifford Holt; Affidavit of James W. Paulette.  Prior to her stroke Richard Zachry, Jr. often took Mrs. Holt to church when Charlotte was unable to do so.  After Mrs. Holt’s stroke, he was told by Richard that there had been a “family disagreement” and that he should begin taking Mrs. Holt to church every week.  Affidavit of Richard Zachry, Jr.

Mr. Zachry witnessed the inability of Mrs. Holt to effectively communicate and saw her respond positively to all six of her children.  Affidavit of Richard Zachry, Jr.  Robert Bailey, Mrs. Holt’s nephew, and Thomas Leon Laing, another relative, were often unsure what she meant in her attempts to communicate with them.  Affidavit of Robert F. Bailey; Affidavit of Thomas Leon Laing.  On October 18, 1998 Charlotte Holt visited Mrs. Holt.  The sitter’s log book indicates that Mrs. Holt was upset during this visit but does not provide any reasons for her distress.  Sitter’s Log Book 10/18/98.    

Mr. Baker again met with Mrs. Holt in late August and early October, 1998.  Depo. Steven Baker 13.  Her son, Manuel Holt, made these appointments and brought Mrs. Holt to Mr. Baker’s office.  Depo. Baker 10:16-19, 11:7-8.  Manuel, Richard and Oliver were present during these meetings.  Depo. Baker 11.  During the time in which Mr. Baker was preparing the second will for Mrs. Holt (“1998 will”), he contacted Mrs. Holt through Manuel.  Depo. Baker 15:16-20.  


It was Manuel, Richard and Oliver who provided the preliminary information concerning Mrs. Holt’s wish to execute a new will.  Depo. Baker 17:8-13.  Mrs. Holt never provided any indication of her desires in writing.  All information was provided by the three sons.  Depo. Baker 18:3-14.  It was also Manuel who delivered the draft prepared by Mr. Baker to his mother for her approval.  Depo. Baker 22:12-15.  At the execution of the 1998 will on December 3, 1998, both Manuel and Richard were present in Mr. Baker’s office.  Depo. Baker 23:5-13.  When Mr. Baker had difficulty understanding what Mrs. Holt was attempting to convey, her sons would offer suggestions which would then be verified by Mrs. Holt.  Depo. Baker 30:5-14.  One of her sons, either Manuel or Richard, assisted Mrs. Holt in signing her name during the execution of the 1998 will.  Depo. Baker 40:7-11.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
A party who challenges the capacity of a testatrix must prove by clear and convincing evidence that the testatrix lacked capacity at the time the testament was executed.  La. Civil Code Art. 1482.  A party who challenges a testament because of undue influence must prove such influence by clear and convincing evidence.  La. Civil Code Art. 1483.  The influence must be operative at the time of the execution of the testament and “mere advice, or persuasion … should not constitute influence that would destroy the free agency of a donor.”  In re Succession of Gilbert, 850 So.2d  at 735-6.  “To prove a matter by clear and convincing evidence means to demonstrate that the existence of a disputed fact is highly probable, that is, much more probable than its nonexistence.”  Succession of Crawford, 923 So.2d 642, 647 (La. App. 1 Cir. 2005).    In this case, that burden of proof is upon Charlotte Holt, Clifford Holt and Ann Dearing.  To defeat this motion for summary judgment, they must produce factual evidence sufficient to show that they will be able to satisfy the evidentiary burden at trial.  Succession of Crawford, 923 So.2d at 648.  This court finds that they will be unable to do so, therefore the Motion for Summary Judgment should be granted.

There is ample evidence presented that, after her stroke, Mrs. Holt was unable to speak but was able to communicate through body language.  In the case of a testatrix who is unable to speak, intent may be determined based upon signs or gestures.  Succession of Chopin, 214 So.2d 248, 253 (La. App. 4 Cir. 1968).  The evidence shows Steven Baker took great care in preparing Mrs. Holt’s will and in determining her intentions prior to the execution of the 1998 will.  As stated in his affidavit, Mr. Baker found Mrs. Holt to be alert and emphatic throughout all interviews and at the execution of her will on December 3, 1998.  Mr. Baker went so far as to ask Mrs. Holt misleading questions to ensure that she understood what 
he was asking her.  She always caught these questions.  Depo. Baker 19:5-7.  He listed the names of all of her children and asked Mrs. Holt if she wanted to leave anything to each.  Depo. Baker 26:7-16.

Most persuasive is the fact that even the parties who seek to have the 1998 will annulled can offer no evidence that Mrs. Holt lacked capacity when the testament was executed.  Ann Dearing even testified that she had no indication that her mother lacked capacity to make a will or that she was not acting of her own volition on December 3, 1998.
  Charlotte, Clifford and Ann rely only on their opinion that their mother, Mrs. Holt, would not have left them out of her will
.    

The fact that Manuel and Richard were present at the execution of Mrs. Holt’s 1998 will is not sufficient to overcome the burden of proof required.  The men were seated behind Mrs. Holt and Mr. Baker testified that he did not witness any communication between the three parties.  It appears that Manuel, Richard and Oliver provided mere advice and care for their mother, which does not reach the level required for the Court to infer undue influence on the testator.  Once again, Charlotte, Clifford and Ann rely only on their opinion, without the support of factual evidence.  This is insufficient to show that Manuel or Richard has exercised such influence over Mrs. Holt so as to substitute his volition for her own.
Factual evidence, not merely the opinions of her children, must be presented to show that Mrs. Holt lacked capacity or was under undue influence on December 3, 1998.  Charlotte, Clifford and Ann have been unable to produce such evidence.  Summary Judgment is warranted in this case because there are no genuine issues of material fact, and Willie Ann Holt Dearing, Charlotte Gail Holt Wicks, and Clifford Wayne Holt can not carry their burden of proof at trial.  
For the assigned reasons the Motion for Summary Judgment filed May 6, 2009 by Richard Holt, Manuel Holt and Oliver Holt is granted.  A formal Judgment consistent with this ruling shall be submitted in accordance with LA. D. Ct. R. 9.4.

Signed this 11th day of August, 2010 in Shreveport, Caddo Parish, Louisiana.

____________________________

        SCOTT J. CRICHTON

            DISTRICT JUDGE

DISTRIBUTION:

Glenn E. Walker, counsel for Richard Lake Holt, Manuel Cecil Holt,

and Oliver Miles Holt

Truly W. McDaniel, counsel for Willie Ann Holt Dearing, Charlotte

Gail Holt Wicks, and Clifford Wayne Holt

� Q. And we have talked about several different specific things just now, you and I.  But beyond that, on any other basis, do you have any indication that Mrs. Holt did not have the mental capacity to make a will when she did so on December 3, 1998.  A. No.  … Q. At the time Mrs. Holt executed her will on December 3, 1998, do you have any indication that she was not making a free choice.  A. No.  





� Mrs. Holt exhibited great distress upon learning of the changes made to her husband’s will, which excluded her as a legatee.  There is some dispute as to which of her children provided for her from their shares of Mr. Holt’s estate, but it is clear that Charlotte, Clifford and Ann were aware of the changes, while Mrs. Holt, Manuel, Richard and Oliver were not.  Based upon these facts, it is not inconceivable that she would wish to remove three of her six children from her will.
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