MARY SUSAN DARNELL SMITH

:  NUMBER:  520,113

THROUGH HER AGENT SUZANNE

SMITH UPCHURCH

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

MCGUIRE FUNERAL HOME, INC.,

WILLIAM J. MCGUIRE, CITIZENS BANK

& TRUST COMPANY OF VIVIAN, 

LOUISIANA, INC., REGIONS BANK,

CAPITAL ONE, NATIONAL 

ASSOCIATION, FIRST GUARANTY

BANK and AMERICAN BANK AND

TRUST COMPANY



:  CADDO PARISH, LOUISIANA

JUDGMENT ON MOTION FOR CLASS CERTIFICATION


Having considered the Motion For Class Certification, filed May 30, 2008 by plaintiffs Mary Susan Darnell Smith, through her agent Suzanne Smith Upchurch, Elbert Neuman Graves and Linda Wallace Hooper.
 the exhibits in support of her motion, the oppositions by defendants, Regions Bank, First Guaranty Bank and American Bank and Trust Company, their exhibits as well as testimony adduced on April 8, 2010, arguments of counsel on August 16, 2010, applicable law, and for reasons assigned
, the Court concludes that the Motion should be denied.  Accordingly:

IT IS ORDERED, ADJUDGED AND DECREED that the Motion for Class Certification is denied at plaintiffs’ costs.


Signed this 19th day of August, 2010 in Shreveport, Caddo Parish, Louisiana.








____________________________








        SCOTT J. CRICHTON








           DISTRICT JUDGE

CLERK OF COURT

PLEASE ISSUE JUDGMENT IN

ACCORDANCE WITH LAW

DISTRIBUTION:

J. Patrick Hennessy, Counsel for plaintiffs (Representative Plaintiffs)

Bernard S. Johnson, Counsel for Regions Bank

Kristina B. Gustavson, Counsel for Regions Bank

William R. Jones, Counsel for American Bank and Trust Co.
Andre G. Coudrain, Counsel for American Bank and Trust Co.

� The Court construes the Motion to include by reference the additional plaintiffs Elbert Neuman Graves and Linda Wallace Hooper, as named in the amended supplemental class action complaint filed August 24, 2009.





� Having thoroughly reviewed La. C.C.P. art. 591, the jurisprudence cited by both sides and the entire record, the Court concludes that plaintiff counsel has not carried his burden to prove numerosity, commonality, typicality, and fair and adequate protection of the interests of the class objective.  Regarding the numerosity requirement, there is inadequate evidence in the record that the class is so numerous and so geographically dispersed that joinder is impracticable; in fact, the evidence and the record suggest the opposite.  Regarding the typicality and adequacy requirements, there is insufficient evidence in the record that the named plaintiff representatives will adequately represent the putative class members or that their claims are typical of those of the putative class members.  The Court finds meritorious the argument by Regions’ counsel that “liability relative to each plaintiff will require different packages of evidence with respect to each putative class member…[a] separate  review and analysis of each bank’s contracts along with an analysis of the expectations of each plaintiff relative to their  contract with MFH is necessary in order to determine liability”.  Finally, with regard to the commonality requirement, there are three different banks with three different contracts, three different bank policies, and somewhat varied causes of action levied against each of them.  As set forth in C.C.P. art. 591B, an action may be maintained as a class action only of all of the prerequisites of paragraph A are satisfied.  Having found most of the criteria in paragraph A not satisfied , the Court need not address Sections 1-4 of paragraph B.





While this Court is extremely sensitive to the fact that an individual member of the class may find it financially difficult to pursue litigation and while the proposed members are, as plaintiff counsel has written, “elderly and infirm and may not even be aware of the situation”, the Court must apply the  requirements of C.C.P. art. 591 to the evidence in the record.  The allegations are extremely serious and this judge is willing and able to preside over as many proceedings as is required to adjudicate all claims – but not by way of the procedural device of a class action because it does not fit the criteria set forth by the Louisiana Code of Civil Procedure.
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