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:  FIRST JUDICIAL DISTRICT COURT

TAUREN EXPLORATION, INC. 

:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held on June 24 and 25, 2010.  The Court heard testimony from Calvin Wallen, II, Richard Sepulvado, Larry Daniels, Larry Hoch, Earl Andrew McGee and received trial depositions of Stephen Dan Brackeen and Bruce Cambron, and the Court received a volume of exhibits.


Following a thorough review of all the evidence, applicable law, arguments of counsel and for reasons which follow, the Court concludes declaratory judgment should be rendered declaring the Larry Daniels/Gloria Daniels (Daniels) lease with Tauren Exploration, Inc. (Tauren) expired by its own terms.


The following dates and events are important in the Court’s analysis and determination of this case.  

1. November 4, 2004 – The Daniels entered into an Oil, Gas and Mineral Lease with Tauren Exploration, Inc.  The primary term was three years, and the lease contained a habendum clause
and a continuous operations clause
.

2. October 17, 2007 – Tauren spud the Daniels 3-1 well, a vertical Haynesville shale well.  This is the start date for drilling operations even though drilling vertical wells are an inefficient method of obtaining hydrocarbons from the Haynesville zone.

3. November 4, 2007 – The primary term set forth in the lease ended, with Tauren having failed to produce any oil, gas or other minerals.

4. November 28, 2007 – Tauren cased-hole logged the Daniels 3-1.  This is a critical date and event favoring Tauren in this dispute because it was an operation to achieve production.
5. December 3-4, 2007 – Tauren closed the pit.

6.  January 30, 2008 – Tauren conducted a second cased-hole log on the well. This event is irrelevant to this dispute because Tauren had cased-hole logged the well previously on November 28, 2007.   The purpose of this cased-hole logging was not to obtain production from the Daniels 3-1 well but instead to obtain information about and ultimately production from the Hudson well, west of Daniels 3-1, the Hudson, which is corroborated by the testimony of Mr. Brackeen.  This is therefore not an event or date favoring Tauren in this dispute because it is not an operation to achieve production on the Daniels 3-1.
7. May 1, 2008 – Tauren moved a frac tank onto the well site, but because it did not set the frac tank it was not an operation to achieve production of the Daniels 3-1 well.  Therefore this is not an event or date favoring Tauren in this dispute.
8. July 23, 2008 – Tauren perforated the well.  This would obviously be a significant date and event favoring Tauren, had there been operations to achieve production on the well site with no cessation between operations of more than 90 consecutive days. 

9. August 2008 – Calvin Wallen, III, president of Tauren Exploration, issued an odd letter to its “valued lessors”/ plaintiffs in this lawsuit, some of the content of which is untrue (and none of which is consistent with the defenses actually presented at the trial of this case).  He clearly implied forthcoming legal action the these landowners in the event any of them “questioned the validity of Tauren’s lease”.  The Court believes that this letter either (a) caused lessors to believe that the lease was valid; or (b) caused lessors to be disinclined to pursue horizontal Haynesville Shale drilling opportunities with other companies.
10. March 11, 2009 – The Daniels requested that Tauren provide them with a recordable act evidencing the extinction of the lease, a request which Tauren declined.
The Court believes that Tauren’s gap in operations began November 28, 2007 and the next real operation to achieve production was on July 23, 2008 when the well was 
perforated.  Therefore, the Daniels lease expired 91 days after the November 28, 2007 cased-hole logging event, by March 2008.  Alternatively, the Court finds that the May 1, 2008 event was not an operation to achieve production and the lease expired May, 2008.
Regarding Tauren’s defenses:  the force majeure defense is completely inapplicable, both factually and legally.  Being unable (or choosing not) to obtain a reliable frac and completion plan from Schlumberger does not come close to constituting a force majeure event as set forth in paragraph 13
 of the lease or as defined in the jurisprudence.

Further, the defense of prudent operation is factually and legally inapplicable in determining whether a lease has expired.  Significantly, as plaintiff counsel has argued, (1) prudent operation does not relieve the lessee of its other obligations under the lease; and (2) the obligation to perform as a prudent operator is designed to protect the lessor, not the lessee.  
Under La. R.S. 31:122, the mineral lessee is bound to perform the contract in good faith and to develop and operate the property leased as a reasonably prudent operator for the mutual benefit of himself and his lessor.  The statute should not be utilized as a shield from the expectation and requirement that the lease terms be honored.  Finally, as correctly stated by Larry Hoch and illustrated by his paint bucket analogy, in order for the continuous operation clause to be satisfied there must be physical or manual activity at the well site or on the unit, the purpose of which is to achieve production.  The acts enumerated by Tauren fall short of satisfying that criteria.
The Court believes that the real purpose of the October 2007 drilling of Daniels 3-1 vertical Haynesville shale well was to hold the acreage pending plans to develop a horizontal Haynesville shale well.  There is no doubt that the November 28, 2007 cased-hole logging event satisfies the operations to achieve production obligation, but the January and May events were not operations to achieve production on Daniels 3-1.

The Court disagrees with defense counsel’s statement that “when placed in the proper context, the plaintiffs’ case is revealed for what it is, an effort to exploit a technicality to ‘bust’ their leases and re-lease for better terms”.  Tauren prepared the lease, including all “technicalities” in it.  Tauren could have included, and/or bargained for (and most likely would have obtained), a four year primary term instead of a three year term.  Tauren could have successfully drilled a Cotton Valley well (notwithstanding Wallen’s comment that a Cotton Valley isn’t part of Tauren’s model) as opposed to the wasted effort of a vertical Haynesville.  Furthermore, Tauren could have provided its “valued lessors” with the facts and proposed an extension of the term for additional consideration.  Tauren’s actions, including the August 2008 letter and the response in April 2009 to a good faith inquiry, lead the Court to infer that Tauren was antagonistic and not in good faith in its dealings with the landowners in this case.  In the Court’s view, Tauren was not operating the property leased as a reasonably prudent operator for the mutual benefit of both Tauren and the landowner, as required by law.  By expecting Tauren to comply with its obligations established by a lease which it drafted and presented to the landowners and by expecting Tauren to be truthful in its communications about the status of its drilling activities, the landowners are not “exploiting a technicality”.  
For reasons assigned, the Daniels’ lease expired on its own terms.

The court requests brief memoranda with respect to the leases of other plaintiffs (all of which appear to be expired based on the Court’s rationale expressed herein) and the issue of damages.  In that regard, the Court notes the scant and speculative evidence of a lost leasing opportunity in the trial record notwithstanding the northwest Louisiana Haynesville shale leasing frenzy of 2008.
The issue of expert witness fees and attorneys fees under R.S. 31:207 shall be set by stipulation or by rule.  

Signed this 5th day of August, 2010 in Shreveport, Caddo Parish, Louisiana.
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        SCOTT J. CRICHTON









DISTRICT JUDGE
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J. Todd Benson, Counsel for plaintiffs

J. Benjamin Warren, Jr., Counsel for plaintiffs

John Kalmbach, Counsel for defendant
Kevin Hammond, Counsel for defendant
Herschel Richard, Jr., Counsel for defendant
� Subject to other provisions herein contained, this lease shall be for a period of three (3) years from the date hereof (called “primary term”) and as long thereafter as (1) oil, gas, sulphur or other mineral is produced from said land hereunder or from land pooled therewith; or (2) it is maintained in force in any other manner herein provided.


� Paragraph 6 provides in pertinent part:  If at the expiration of the primary term…, oil, gas, sulphur or other mineral is not being produced on said land or land pooled therewith, but Lessee is then engaged in operations for drilling, completion or reworking thereon, or operations to achieve…production…this lease shall  remain in force so long thereafter as lessee either  (a) is engaged in operations for drilling, completion or reworking, or operations to achieve…production, with no cessation between operations…of more than ninety (90) consecutive days.


� Paragraph 13 provides, in pertinent part,





When drilling, reworking, production or other operations are delayed or interrupted by force majeure, that is, by storm, flood or other acts of God, fire, war, rebellion, requisition or necessity of government, Federal or State, as a result of any cause whatsoever beyond the control of the Lessee, the time of such delay or interruption shall not be counted against Lessee, anything in this lease to the contrary notwithstanding, but this lease shall be extended for a period of  time equal to that during which Lessee is so prevented from conducting such drilling or reworking operations on, or producing oil, gas, casinghead gas, condensate or other minerals from the premises, provided that during any such period that this lease is continued in force after its primary term solely by force majeure as herein provided, Lessee shall pay to the owners of the royalty hereunder the shut-in royalty provided in paragraph 5 hereof, and in the manner therein provided, without regard to whether or not there is a producing well shut-in, located on said land or on land with which the leased premises or any part thereof has been pooled.
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