DEASSIE WASHINGTON, III, AND
:  NUMBER:  517,412, “B”
JACQUELINE DENISE WISNER

WASHINGTON

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

USAGENCIES CASUALTY INSURANCE

COMPANY, AND LIFCO, L.L.P.

:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held August 18, 2010 and the Court heard testimony from Jacqueline Denise Wisner Washington and Chandra Daniel; in addition, the Court received a stipulation by the parties as well as numerous exhibits.   After thorough review of the applicable law, evidence, arguments of counsel and for reasons which follow, the Court concludes that judgment should be rendered in favor of USAgencies Casualty Insurance Company.


A multiple vehicle accident occurred on June 22, 2007 “at about the hour of 3:00 p.m.”
, apparently caused by Maggie Hall, who was insured by Farmers Insurance Company.  Deassie Washington, III, a named insured under USAgencies policy 4052111, was seriously injured in the accident.  The USAgencies policy was a basic liability policy required by law and Ms. Washington had rejected uninsured/underinsured coverage.  According to Exhibit D2, Ms. Washington was late every month after the January payment, specifically, February, March, April, May and June 2007. Ms. Washington had a pattern of making monthly payments in an untimely fashion.  Although the policy period was January 13, 2007 to July 15, 2007, it was subject to cancellation for non payment.  

Ms. Washington testified that on June 22, 2007 she met with her niece to run errands, including a trip to Sam’s Club.  She testified that while in the Youree Drive/Bert Kouns area at about 1:00 – 1:15 p.m. she arrived at Lifco, LLC, where she normally paid monthly insurance premiums to USAgencies; she waited about an hour and then paid the amount due in connection with her policy.  She obtained a receipt, (which was not produced in court) and she then went to Sam’s Club where she spent 1 ½ - 2 hours.  She testified that was when she took her niece home later that afternoon she learned of her husband’s wreck and his injuries.  

Of particular interest:

1. She testified that she did not make late payments after mid-January 2007 despite Exhibit D2, which reflects that every payment was late;
2. She testified she received no late notice by mail because she “moved around” and there were “different people” checking her mail;

3. She testified she doesn’t keep any documents past one year and thus has no corroborating evidence to support the  time on June 22, 2007 that she paid her premium;

4. She previously swore in an Affidavit (D7) that “on the 22nd day of June 2007 she drove to the same USAgencies office on Youree Drive and Bert Kouns and arrived between 1:45 p.m. and 2:00 p.m.”
;

5. Ms. Washington’s niece was not presented to corroborate the time issue and at one point in her testimony, Ms. Washington testified she “didn’t look at the time”.;

6. There is no report from Sam’s to corroborate the time she made purchases (after spending 1½ to 2 hours there) so as to correlate that with her visit to Lifeco and the assist the Court in determining the facts of the case.
In contrast, through the testimony of Chandra Daniel and corroborated by the documents (particularly D5), the Court is able to clearly and readily conclude that there were three events on June 22, 2007 involving Ms. Washington at 3:14 p.m., 3:18 p.m. and 3:19 p.m.  Significantly and curiously, at 3:19 p.m., Ms. Washington, apparently for the first time, inquired about additional coverage, specifically comprehensive and collision.

The Court concludes that there was a lapse of coverage between June 13 and June 22, 2007 (through the time of 3:14 p.m.), which included the time of Deassie’s accident.  USAgencies correctly characterized this as a reinstatement with a lapse of coverage during that 9 day time frame.  Notwithstanding the fact that Ms. Washington elected not to have collision, comprehensive, or uninsured/ underinsured coverages, there is no valid basis on which she can complain that anything USAgencies did encumbered or adversely affected her ability to pursue the tortfeasor and the tortfeasor’s insurance company in Deassie Washington’s accident.  In fact, plaintiff counsel conceded that they obtained policy limits from Farmers Insurance Company in connection with its liability policy with the tortfeasor.  Ms. Washington is solely responsible for the lapse of coverage, the Court noting that the timing by Mrs. Washington is either incredibly coincidental or, as USAgencies’ counsel argued, “suspicious”.

As to other issues raised by plaintiffs, the Court concludes that:  (1) the June 22, 2007 payment was the final payment such that no refund was due.  Further, there is no evidence  that Mrs. Washington requested a cancellation notwithstanding that the claims department was notified of Mr. Washington’s accident; and (2) damages under the exclusive listing in the penalty statutes are not authorized by law.
For the assigned  reasons, the Court shall render Judgment in favor of USAgencies and against plaintiffs Deassie Washington, III and Jacqueline Denise Wisner Washington.  Counsel shall submit a formal Judgment in accordance with La. Dist. Ct. R. 9.5.


Signed this 19th day of August, 2010 in Shreveport, Louisiana.
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SCOTT J. CRICHTON









    DISTRICT JUDGE

DISTRIBUTION:

John B. Morneau, Counsel for Deassie Washington, III, and Jacqueline Denise Wisner Washington

Mark J. Neal, Counsel for USAgencies Insurance Co.
� Proposed Pre-Trial Order signed by counsel.


� Interestingly in another Affidavit dated June 24, 2009, attached to plaintiff memorandum supporting their first supplemental and amending motion for summary judgment (filed July 27, 2009) she swore that she arrived to pay her premiums “shortly before 1:00 p.m. and had to wait about 20 minutes”.
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