DALTON HAYES, ET AL

:
NUMBER: 537,088-B

VERSUS




:  
FIRST JUDICIAL DISTRICT COURT

LOUISIANA STATE UNIVERSITY
:
CADDO PARISH, LOUISIANA

HEALTH SCIENCES CENTER-

SHREVEPORT


REASONS FOR JUDGMENT

The Court has considered the Peremptory Exception of Prescription, 

filed December 23, 2009 by Louisiana State University Health Sciences Center-Shreveport (LSUHSC-S), the Second Amending Complaint Pleading to Challenge Constitutionality of La. R.S. 9:5628, filed July 26, 2010 (and inexplicably filed again on August 2, 2010), the plaintiffs’ opposition filed August 2, 2010, the evidence adduced August 9, 2010 and post hearing memoranda of counsel.  Having again reviewed La. R.S. 9:5628 in light of the particular procedural facts of this case as well as applicable jurisprudence, the Court concludes that (1) there is zero evidence of fraud or misrepresentation by LSUHSC-S; and (2) the plaintiffs filed this action more than three years after the alleged medical malpractice.  Accordingly, the exception by LSUHSC-S must be sustained.

The following events and dates are relevant:

1. The medical procedure, about which the plaintiff complains, occurred January 18, 2005.

2. The plaintiff was scheduled for a related elective procedure for February 9, 2005, but declined the procedure.
3.  The plaintiff learned of the alleged “act, omission, or neglect” in August, 2008.

4. On November 18, 2008 (more than three years after either the January event or the February event) the plaintiffs filed a complaint commencing a medical review panel proceeding against LSUHSC-S.


LSA-R.S. 9:5628 provides,

A. No action for damages for injury or death against any physician, chiropractor, nurse, licensed midwife practitioner, dentist, psychologist, optometrist, hospital or nursing home duly licensed under the laws of this state, or community, blood center or tissue bank as defined in R.S. 40:1299.41(A), whether based upon tort, or breach of contract, or otherwise, arising out of patient care shall be brought unless filed within one year from the date of the alleged act, omission, or neglect, or within one year from the date of discovery of the alleged act, omission, or neglect; however, even as to claims filed within one year from the date of such discovery, in all events such claims shall be filed at the latest within a period of three years from the date of the alleged act, omission, or neglect.

B. The provisions of this Section shall apply to all persons whether or not infirm or under disability of any kind and including minors and interdicts.

C. The provisions of this Section shall apply to all healthcare providers listed herein or defined in R.S. 40:1299.42 regardless of whether the healthcare provider avails itself of the protections and provisions of R.S. 40:1299.41 et seq., by fulfilling the requirements necessary to qualify as listed in R.S. 40:1299.42 and 1299.44. 


On rehearing, the Supreme Court of Louisiana in Borel v. Young, 2007–C–0419, 989 So.2d 42, (La. 11/27/07), stated:

In conclusion, for the reasons expressed, we find that 1987 Acts No. 915, §1 did not change the character of the three-year limitation period in LSA-R.S. 9:5628 from a prescriptive period to one of peremption.  We therefore reaffirm our holding in Hebert that both the one-year and three-year periods set forth in LSA-R.S. 9:5628 are prescriptive, with the qualification that the contra non valentem type exception to prescription embodied in the discovery rule is expressly made inapplicable after three years from the act, omission, or neglect.
* * * 

Applying those provisions we find that plaintiffs’ suit against Dr. Young and his insurer, filed well beyond the time period designated 

by LSA-R.S. 40:1299.47(A)(2)(a), is barred by prescription.  The judgment of the court of appeal is affirmed.

Accordingly, under the mandatory language of LSA-R.S. 9:5628 and the Supreme Court holding of Borel, the plaintiffs’ claims against LSUHSC-S for an alleged “act, omission or neglect” is barred by prescription.  There is zero evidence to support the suggestion and allegation of misrepresentation or fraud by LSUHSC-S (even if such allegations should be considered in a LSA-R.S. 9:5628 analysis).  Therefore, the Exception of Prescription is sustained.
Counsel shall submit a formal judgment in accordance with La. Dist. Ct. R. 9.5.

Signed this 11th day of August, 2010, in Shreveport, Caddo Parish, Louisiana.

 ____________________________


SCOTT J. CRICHTON


   DISTRICT JUDGE
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