D’ANDREA TURNER


:  NUMBER:  495,854 “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

ANPAC LOUISIANA INSURANCE

COMPANY, CITY OF SHREVEPORT,

ET AL





:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


The plaintiff is D’Andrea Turner; the defendant is City of Shreveport; the plaintiff in intervention is State Farm Mutual Automobile Insurance Company, as subrogee for D’Andrea Turner, with the City of Shreveport named as defendant in intervention
.  Trial was held July 7, 2010, and the Court heard testimony from D’Andrea Turner and Richard Glen Branch and received into evidence Turner 1 (medical invoices and reports concerning the plaintiff), State Farm 1 (copy of check by State Farm to the plaintiff and his attorney in the amount of $5,000.00), two apparently unmarked plaintiff exhibits, (a hand-drawn diagram of the intersection at issue and an Affidavit of Lost Wages reflecting $265.79 which would have been paid by plaintiff’s employer Ivan Smith but for this accident).  The trial was recessed and reconvened on August 16, 2010 with the testimony of SPD Cpl. Chad Dailey.  Former SPD Officer Willmarth Mann, now reportedly in Michigan, was not presented by deposition or in trial.
APPLICABLE LAW


Because this case involves an intersectional collision between Officer Mann and Mr. Turner and because it is the position of the City of Shreveport that Officer Mann was privileged, having activated audible or visual signals prior to the impact, the Court must apply LSA – R.S. 32:24 and Pope v. Prunty and City of Shreveport, 37,395 (La. App. 2 Cir. 8/20/08).


LSA – R.S. 32:24 provides:

A. The driver of an authorized emergency vehicle, when responding to an emergency call, or when in the pursuit of an actual or suspected violator of the law, or when responding to, but not upon returning from, a fire alarm, may exercise the privilege set forth in this Section, but subject to the conditions herein stated.

B. The driver of an authorized emergency vehicle may:

1. Park or stand, irrespective of the provisions of this Chapter;

2. Proceed past a red or stop signal or stop sign, but only after slowing down or stopping as may be necessary for safe operations;

3. Exceed the maximum speed limits so long as he does not endanger life or property;

4. Disregard regulations governing the direction of movement or turning in specific directions.

C. The exception herein granted to an authorized emergency vehicle shall apply only when such vehicle is making use of audible or visual signals sufficient to warn motorists of their approach, except that a police vehicle need not be equipped with or display a red light visible from in front of the vehicle;

D. The foregoing provisions shall not relieve the driver of an authorized vehicle from the duty to drive with due regard for the safety of all persons, nor shall such provisions protect the driver from the consequences of his reckless disregard for the safety of others.

In Pope v. Prunty and City of Shreveport, the Second Circuit Court of Appeal wrote about the privilege and applicable standard of care under La. R.S. 32:24 as follows:

The driver of an emergency vehicle is accorded particular driving privileges when responding to an emergency call. La. R.S. 32:24 A. These privileges include exceeding the maximum speed limits ‘‘so long as he does not endanger life or property.’’  R.S. 32:24 B(3). However, this privilege applies ‘‘only when such vehicle is making use of audible or visual signs sufficient to warn motorist of [its] approach, except that a police vehicle need not be equipped with or display a red light visible

from the front of the vehicle.’’ R.S. 32:24 C; Lenard v. Dilley, 2001–1522

(La.1/15/02), 805 So.2d 175, 179.

Finally, these special driving privileges do not ‘‘relieve the driver of an authorized vehicle from the duty to drive with due regard for the safety of all persons, nor shall such provision protect the driver from the consequences of his reckless disregard for the safety of others.’’ R.S. 32:24 D; Lenard, supra.

In effect, R.S. 32:24 D sets out two standards of care for emergency vehicle drivers, depending on the circumstances. If, and only if, an emergency vehicle driver’s actions fit into subsections A, B and C, will an emergency vehicle driver be held liable only for his actions which constitutes reckless disregard for the safety of others. On the other hand, if the emergency vehicle driver’s conduct does not fit subsections A, B and C, such driver’s actions will be gauged by an ordinary negligence standard. Lenard at 178.

A breach of the duty to drive with due regard for the safety of others as set

forth in R.S. 32:24 by an emergency responder driver will result in a finding of actionable negligence on the part of the driver. 
EVIDENCE

This collision occurred in the early morning hours of October 30, 2004 at the intersection of Broadway and Hollywood, which intersection is governed by a traffic light.  D’Andrea Turner testified - and it is uncontroverted - that he was in the process of proceeding through the green light when Officer Willmarth Mann, who was “moving fast”, forcefully hit him, causing his vehicle to “sped around” at least two times, maybe three.  Mr. Turner testified that there was no audible siren and no visual signal prior to the impact.  According to Mr. Turner, Officer Mann activated his siren either when Mann was “about to hit” him or immediately upon impact.  


Although the City presented SPD Cpl. Chad Dailey to testify as to what Turner and Mann each told him at the accident scene, evidence to which there was no objection by either State Farm’s or Turner’s respective counsel, the Court accords it minimal weight.  Cpl. Dailey did not see any aspect of Officers Mann’s or Mr. Turner’s actions.  He simply received the exculpatory statement of Mann, which was arguable self serving and not sworn and not subject to cross examination.
Cpl. Dailey attempted to ticket Turner at the scene but that decision was inexplicably overridden by a supervisor, and that attempted act is further contrasted by the fact that the City paid the property damage caused to plaintiff’s vehicle.  
There is no evidence that Turner was intoxicated on alcohol or any substance, and according to the evidence Turner has never been arrested for any offense; he was gainfully employed with Ivan Smith.


Unfortunately, and despite the age of this case, the deposition was never taken of former SPD Officer Mann.  Certainly, as Mann is out of state and beyond this Court’s subpoena power, a deposition of Mann would have been admissible due to his unavailability.  Alternatively, he could have testified at trial.  The Court is now faced with direct, sworn testimony from Mr. Turner, on the one hand, and the hearsay statements made at the scene by Officer Mann presented through Cpl. Dailey, on the other hand, in a case where it is uncontroverted that the officer ran a red light and totaled a citizen’s car, causing that citizen injuries.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. There is no evidence that at the time Officer Mann was responding to an emergency call or that he was in the pursuit of an actual or suspected violator of the law, as contemplated by R.S. 32:24.

2. There is insufficient and indirect evidence that Mann had either an audible signal or a visual signal activated sufficient to warn motorists (in this case, Turner), of his approach. 

3. Willmarth Mann ran a red light, and notwithstanding the fact that he was on duty in a patrol car, he is not accorded the privilege set forth in R.S. 32:24 and Mann’s conduct therefore amounts to actionable negligence.

DAMAGES

Mr. Turner was age 24 at the time of the accident, resilient and in good health.  He was treated at LSUHSC and thereafter by Chiropractic Rodney Crews at Sunset Chiropractic for a period of three months (11/4/04 – 2/11/05).  He was unable to work for a relatively brief period and “lost wages” from Ivan Smith in the amount of $265.79.  His specials amount to $6,675.79, which are granted by this Court along with general damages in the amount of $5,000.00.

CONCLUSION


Counsel shall prepare a formal Judgment
 reflecting Judgment for Plaintiff D’Andrea Turner and Plaintiff in Intervention State Farm and against Defendant and Defendant in Intervention City of Shreveport, all in accordance with La. Dist. Ct. R. 9.5.


Signed this 17th day of August, 2010 in Shreveport, Caddo Parish, Louisiana.








____________________________ 








         SCOTT J. CRICHTON








             DISTRICT COURT

DISTRIBUTION:

Brett Cain, Counsel for Plaintiff D’Andrea Turner

S.P. Davis, Sr., Counsel for Defendant and Defendant in Intervention City of Shreveport

Tom Bordelon, Counsel for Plaintiff in Intervention State Farm Mutual Automobile Insurance Co.
� The procedural history, in terms of parties, is a bit dizzying.  ANPAC Louisiana Insurance Company was dismissed by the plaintiff on October 29, 2005 and by State Farm on November 25, 2008.  State Farm, as an original defendant, was dismissed by plaintiff counsel on October 1, 2007.  State Farm apparently substituted its August 22, 2005 cross claim against City of Shreveport with a petition for intervention on October 23, 2008.


� In terms of legal interest, the lawyers will need to address the applicable dates of judicial demand:  the petition was filed against the City on July 20, 2005; a cross claim by State Farm was filed against the City on August 22, 2005 but superceded by a petition for intervention filed on October 23, 2008.  The parties may address this issue by stipulation or rule.
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