TOMMY K. CRYER



:  NUMBER:  536,470, “B”

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

REBECCA O. TOWNSEND


:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT ON DECLINATORY EXCEPTION

OF LACK OF PERSONAL JURISDICTION


The Court has thoroughly considered the lack of personal jurisdiction declinatory exception filed December 30, 2009 by Rebecca O’Dell Townsend, its attached Affidavit and supporting memoranda; the opposition filed February 26, 2010 by the plaintiff, Tommy K. Cryer; the reply dated February 27, 2010 by Ms. Townsend; oral arguments held March 1, 2010; and supplemental post argument memoranda received from both sides March 5, 2010.  Although this is a difficult and close legal issue
, in applying La. R.S. 13:3201, the landmark U.S. Supreme Court cases and a very similar Fifth Circuit Court of Appeal case, the Court concludes that the exception should be sustained.


Once an exception of lack of personal jurisdiction is filed, the plaintiff bears the burden of establishing jurisdiction. The Affidavit of Rebecca O’Dell Townsend asserts that she does not meet any of the criteria of La. R.S. 13:3201; the only contact she has with Louisiana was a weekend vacation taken a decade ago; that the statements at issue were posted from her home in Florida; and the discussion on the site in which she posted was confined to activities taking place in Florida. In response, Mr. Cryer argues that Mrs. Townsend availed herself to jurisdiction in Louisiana when she commitied  “an intentional tort directed at a Louisiana resident which caused harm in Louisiana;” for this argument, Mr. Cryer has greatly relied upon Calder v. Jones, 465 U.S. 783 (1984).  In Calder, an editor and a writer for the National Enquirer, both residents of Florida, were sued in California for libel arising out of an article published in the Enquirer about an actress residing in California. The United States Supreme Court upheld the exercise of personal jurisdiction over the two
defendants because they “expressly aimed” their conduct towards California.  The Court 
concluded the libelous story concerned the California activities of a California resident and it impugned the professionalism of an entertainer whose television career was centered in California.  Furthermore, the article was drawn from California sources, and the brunt of the harm, in terms both of respondent’s emotional distress and the injury to her professional reputation, was suffered in California.  In sum, California was the focal point both of the story and of the harm suffered.  The Court also relied upon the fact that the Enquirer had its largest circulation-over 600,000 copies-in California, indicating that the defendants knew the harm of their allegedly tortious activity would be felt there.


A case which is very similar to the facts of this case – but not cited by either lawyer -is the Federal Fifth Circuit Case of Revell v. Lidov, Board of Trustees of Columbia University, et al, 317 F.3d 467.  In Revell, a scholar posted a paper on a Columbia University message board accusing plaintiff, a former associate director of FBI, of being complicit in the 1988 Pan Am bombing. Plaintiff filed suit in Texas, his home state, claiming damage to his professional reputation. Defendant, having no contacts with Texas other than changing planes there a few times, excepted to jurisdiction. Mr. Revell argued that the effects of the article were felt in his home state of Texas and, under Calder, the effects were sufficient minimum contacts so as to maintain personal jurisdiction over the defendant. The Federal district court, not persuaded by Revell’s argument, granted the motion. The Fifth Circuit Court of Appeal affirmed the lower court’s decision. Noting the article was about events taking place in Washington D.C. and about the plaintiff’s job in D.C., the Court did not believe the damage to Mr. Revell’s reputation in Texas was a sufficient minimum contact with the forum state so as to warrant in personam jurisdiction. In other words, while the article may have been libelous and harmed Mr. Revell’s reputation, and while Mr. Revell may have suffered injury in Texas where he lived, the article and the comments were not “expressly aimed” at Texas. 


Unlike the facts in Calder, the communications in this case were not expressly aimed at the forum state (LA). From a review of the record, it clearly appears that the communications were expressly aimed at undermining Mr. Cryer’s seminars scheduled in Florida. Furthermore, the brunt of harm suffered by the plaintiff did not occur in Louisiana, 
rather it occurred in the State of Florida.  Mr. Cryer’s assertion that the statements caused attendees, sponsors, and affiliate organizations to withdraw from the events, all scheduled in Florida, evidences this fact.  Thus, unlike Calder, the non chosen forum State of Florida was the focal point both of the communication and the harm suffered.


Similar to the facts in Revell, the message post by Ms. Townsend pertained to events taking place in the Florida, not Mr. Cryer’s home state, Louisiana. Under the circumstances and in light of Revell, this court believes it is an impermissible stretch to conclude that there is sufficient minimum contact by Ms. Townsend with Louisiana so as to warrant in personam jurisdiction of this Florida resident.


Accordingly, because the Court concludes that the plaintiff has not carried his burden, the exception of lack of personal jurisdiction filed by Rebecca O. Townsend is sustained.


Counsel for Rebecca O’Dell Townsend shall submit a formal Judgment in conformity with this ruling and in accordance with the La. Dist. Ct. R. 9.5.


Signed this 17th day of March, 2010 in Shreveport, Caddo Parish, Louisiana.









_____________________________ 









SCOTT J. CRICHTON









   DISTRICT JUDGE

DISTRIBUTION:

Tommy K. Cryer, in proper person

John B. Wells, counsel for Rebecca O’Dell Townsend

� The communication and publication allegedly made by defendant Rebecca O. Townsend, a lawyer, is extremely defamatory, malicious and reckless.  The fact is that Tommy Cryer is an excellent lawyer and has served the legal profession 37 years.  He graduated with honors from Louisiana State University (LSU) Law School in 1973, where he was a member of the prestigious Order of the Coif.  He was inducted into the LSU Law School Hall of Fame and he previously served as Special Advisor and Draftsman at the Louisiana Constitutional Convention.  The alleged reckless and malicious conduct by the defendant is absolutely false and disturbing, particularly in light of the fact that the defendant is a lawyer – and should know better.
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