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CIVIL JURY INSTRUCTIONS

Members of the jury, you have heard the testimony and arguments of counsel.  It now becomes my duty to charge you as to the law and it will be your duty to take the law as I instruct you and apply it to the facts of this case.  In deciding this case, you should not be governed by passion, prejudice, sympathy or any motive whatever, except a fair and impartial consideration of the evidence.

  
You are the exclusive judges of the evidence and credibility of the witnesses.  You should not single out one instruction alone as stating the law, but you must consider the instructions as a whole.  The Court is not permitted to comment either upon what has or has not been proven, or upon which witnesses you should believe or not believe.  Statements made by the lawyers are not evidence.  You are to disregard any remark of counsel which you find to be inconsistent with the evidence in the case or the law as instructed by the Court.


It is your duty to determine the credibility of the witnesses, and to determine how much weight you should give the testimony of the witnesses.  In this respect, you may take into consideration the probability or improbability of the statements of the witnesses, their opportunities for knowledge of the facts to which they testify, their reliability in noting and remembering facts, their demeanor on the witness stand, their interest or lack of interest they may have in the case, their relationship with either the plaintiffs or defendants and every circumstance surrounding the giving of their testimony which may aid in weighing their statements.  You have the right to accept as true, or reject as false, the testimony of any witness, in whole or in part, as you are impressed with his or her veracity.

A witness may be discredited or impeached by evidence that at some other time the witness has said something that is inconsistent with the witness’ present testimony.

Some witnesses have been accepted by the court as experts.  These are persons who are learned in a particular science or in technical matters and they have been permitted to express their opinion upon scientific or technical matters at issue.  But such experts are not called into Court for the purpose of deciding the case.  That is left solely to you, the jury.  You have the right to either accept or reject the testimony and opinions of experts in the same manner and for the same reasons for which you may accept or reject the testimony of other witnesses in the case.


In a civil case, such as this, the plaintiffs, Janette Baughman, Cynthia Anna Calvet Smith and Mattie Nadine Calvet Blair, individually and on behalf of the estate of Neoma Calvet, must prove their case by a preponderance of the evidence.  Proof by a preponderance of the evidence simply means that taking the evidence as a whole, such proof shows that the facts sought to be proven are more probable than not.
 


Louisiana Civil Code Article 2315 states that:

“Every act, whatever of man that causes damage to another, obliges him by whose fault it happened to repair it.”


Under this Article, the elements of a cause of action are fault, causation and damage.  Therefore, in this case, the plaintiffs must prove that:  (1) either Lloyd Whitley or Christus Schumpert Health Center, or both, were at fault, 2) either or both defendants’ fault caused damage; and (3) damages.


Fault means negligence, which is defined as the failure to exercise reasonable care to a person to whom a duty to exercise reasonable care is owed.  

Article 2316 provides:


“Every person is responsible for the damage he occasions not merely by his acts, but by his negligence, his imprudence, or his want of skill.”

Article 2317 provides:


“We are responsible, not only for the damage occasioned by our own act, but for that which is caused by the act of persons for whom we are answerable”.

Regarding Lloyd Whitley, the plaintiff has the burden of proving by a 

preponderance of  the evidence:


1.  
The degree of knowledge or skill possessed or the degree of care ordinarily exercised by physicians practicing in Dr. Lloyd Whitley’s specialty in 1997;


2.  
That Dr. Whitley either lacked the degree of knowledge or skill, or failed to use reasonable care and diligence, along with his best judgment, in the application of that skill; and


3.  
That as a result of this lack of knowledge or skill or the failure to

exercise this degree of care, Neoma Calvet sustained damages that would not have otherwise been incurred.  


In considering Dr. Whitley’s action, his judgment must be considered in light of all the facts and circumstances with which he was confronted at the time of his decisions.  The applicable standard of care, skill and judgment which a physician should exercise in any given set of circumstances is not a matter ordinarily within the common knowledge or expertise of those of us who are not in the medical profession.  Therefore, you should consider the expert medical testimony and give it what you believe to be the proper weight in determining whether the plaintiffs have proven the applicable standard of care, and whether that standard was breached in this case.  

Regarding Christus Schumpert Health Center,


The plaintiffs claim against Christus Schumpert Health Center pertains to one date – February 22, 1997 – in which it is alleged that the nurses and staff at Christus Schumpert Health Center committed negligence in treatment of Mrs. Calvet.


Generally,in any medical malpractice action against a hospital for injury to a patient, the plaintiff must prove, as in any negligence action, that the hospital owed the patient a duty to protect against the risk involved, that the hospital breached that duty, that the patient suffered an injury and that the defendant’s actions were a substantial cause in fact of the injury.  A hospital is bound to exercise the requisite amount of care toward a patient that the particular patient’s condition may require and to protect the patient from external circumstances peculiarly within the hospital’s control.



 SEQ CHAPTER \h \r 1A hospital is not an insurer of a patient’s safety, and the rules as to the care required are limited by the rule that no one is required to guard against or take measures to avoid that which a reasonable person under the circumstances would not anticipate as likely to happen.  The hospital is obligated to use reasonable care in light of the requirements of the patient’s known condition.

A hospital, like all other employers in our society, is held liable for the acts of negligence committed by its employees during the exercise of the functions for which they are employed.  A patient that is receiving treatment at a hospital is owed a duty by the hospital and its employees to provide such reasonable care and attention for her safety as her mental and physical condition may require.

More specifically, with regard to this case, a hospital shall provide a person in need of emergency services access to diagnosis regardless of the person’s ability to pay.  The phrase “emergency medical services” is defined as services that are usually and customarily available at the respective hospital and that must be provided immediately to stabilize a medical condition which, if not stabilized, could reasonably be expected to result in the loss of the person’s life, serious permanent disfigurement, or loss or impairment of the function of a bodily member or organ.


In any medical malpractice action against any doctor or hospital, a plaintiff does not have to show that a defendant’s conduct was the only cause of the harm or that there were no other possible causes.  But he must show by a preponderance of the evidence that he suffered injury because of a defendant’s conduct.

Injury alone does not raise a presumption of the defendants’ negligence.  In considering the treatment of Neoma Calvet, the defendants’ conduct must be considered in light of all the facts and circumstances that were present at the time of treatment.  

Under Louisiana law, claims for medical malpractice must first be submitted to a medical review panel consisting of three physicians.  After considering evidence submitted by the parties, the panel renders its opinion in the form required by the Louisiana Medical Malpractice Act.  That opinion is a part of the evidence in this case for your review and consideration.  The opinion itself is not binding on you in your determination of the facts presented at the trial of this matter.  You should give it such weight as you feel appropriate after having considered all the evidence in this case.
You, the jury, and not the Medical Review Panel, are the judges of the facts in this case.  


In this case you may also consider, if proven, any fault or negligence of physicians or health care providers other than Dr. Lloyd Whitley or Christus Schumpert Health Center that caused injury to Ms. Calvet.  The defense has the burden of proof on that issue.  In the event you conclude by a preponderance of the evidence third party fault, then you must also assign a percentage of fault to the conduct of that “other” party.


If you find that the plaintiffs have proven fault or negligence on the part of one or both of the defendants by a preponderance of the evidence, you must next consider the issue of damages.  The fact that I instruct you on the law of damages, as well as on other matters, is not to imply or suggest that the Court intends to express any opinion as to whether or not damages should be awarded.  That question is solely for you, the jury, to decide.


Louisiana law provides that the reparation in damages should be equal to the injury received.  No one should be allowed to unjustly enrich himself or herself at the expense of another; that is to say, punitive damage or speculative damages are not to be awarded.


Based upon the evidence you should allow such sums as will fairly compensate the plaintiffs for the damages sustained.  


In your consideration of the items of damage you should bear in mind that under the law the one liable or responsible for an accident must take the injured person as he finds him, and is responsible for all the natural and probable consequences of his wrong, even though they are more serious or harmful by reason of pre-existing condition, physical defect or weakness of the injured person.  If the accident results in aggravation of a previous condition of disability or of pain of the injured person, the one responsible is liable both for the aggravation of the pre-existing condition and for any new injuries resulting from the accident.


Under the law and the claims made in this case, there are two kinds of damages you may consider:  special damages and general damages.  By special damages, we mean such items as are susceptible of reasonably exact proof, such as medical and hospital expenses and matters that can be reasonably calculated.  Such items of damage as are capable of mathematical determination must be proved to your satisfaction.

INCLUDE SURVIVAL ACTION AND WRONGFUL DEATH

??
By general damages we mean such things as pain and suffering, mental anguish, including distress, inconvenience, embarrassment and annoyance, both past and future.  These general damages are difficult to measure in dollars and cents.  You must carefully weigh the evidence and determine the amount of such damages, if any, according to your very best judgment and experience.  One who has suffered damage should not be denied recovery simply because the damage cannot be measured with exactitude.

Any award of damages should not include anything for the payment of court costs or attorney fees, nor should you consider or speculate as to any benefits or collateral sources of payment available to the plaintiff, such as health insurance, when considering an award of damages.  Statements of any attorney in this case as to their estimate of dollar amounts to be awarded for pain and suffering, mental anguish, and similar claims, are to be disregarded by you unless supported by evidence.   


After you retire to begin your deliberations, you may request and take with you to review, certain exhibits received in evidence.  


You were told at the beginning of the trial that you were not to discuss the case among yourselves.  That restriction is now removed.  It is now your duty to consult with one another and to deliberate.  You each must decide the case for yourself, but you should do so only after a consideration of the case with your fellow jurors, and you should not hesitate to change an opinion when you are convinced that you are wrong.


You will elect one of you as foreperson of the jury.  The duty of the foreperson is to conduct deliberations, and after you have arrived at a verdict, to write that verdict on the form provided, sign it as foreperson, and speak for you when you return to the open courtroom.


Nine of the twelve of you must agree in order to return a verdict in this case.  It is immaterial whether your foreperson is one of the concurring nine or not; it is still the duty of the foreperson to write the verdict, sign it, and speak for you.

        You will be handed a form of verdict that is responsive in this case.  The case is now yours to decide. 











                     ____________________________

August 27, 2004

           

              SCOTT J. CRICHTON

                                   



                 DISTRICT JUDGE  
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