GERALD DOWDEN, INC.


:  NUMBER:  521,924, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

BRYAN CONSTRUCTION CO., INC.

and TRAVELERS CASUALTY and

SURETY COMPANY OF AMERICA
:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held on March 3, 2010.  The Court heard testimony from Gerald R. Dowden, Sr., Gerald R. Dowden, Jr., A. H. Recoulley, III, Ernie Williams, James E. Bryson, and received into evidence the deposition of Harvey Hand.  In addition, photographs and various exhibits were admitted, including Answers to Interrogatories by Gerald Dowden, Inc., a proposal issued by A.H. Recoulley, III, Inc. and an agreement
 between the Delahoussaye Company, Inc. and Bryan Construction Company, Inc.  After thorough consideration of the applicable law, evidence and for reasons which follow, the Court concludes that Judgment should be granted in favor of Gerald Dowden, Inc. in the amount of $34,419.00 and against Bryan Construction Co., Inc. and Travelers Casualty and Surety Company of America.

CONCLUSIONS OF FACT AND LAW

1.  As in any civil case, the plaintiff Gerald Dowden, Inc. has the burden to prove its claim by a preponderance of the evidence and in this case to prove that which is set out in the prayer of its petition as follows:
After due proceedings had, there be judgment rendered herein in favor of Petitioner, Gerald Dowden, Inc., and against the Defendants, Bryan Construction Co., Inc., and Travelers Casualty and Surety Company of America, individually and in solido, for the sum of Fifty-Eight Thousand Eight Hundred and no/100 ($58,800.00) Dollars, with legal interest thereon from date of judicial demand until paid, together with ten (10%) per cent of principal and interests as a reasonable attorney’s fees, and all costs of these proceedings.


2.  There was no written contract delineating the scope, terms and price for which the subcontractor, Gerald Dowden, Inc. was to perform work for the contractor, Bryan Construction Co., Inc. 


3.  The transaction at issue is based on D1 which is a July 3, 2007 “message” from Gerald Dowden, Jr. to Ernie Williams
, then the project supervisor for Bryan Construction Co., Inc., that references the name of the project and states:
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TOTAL $4,200.00

The “message” fails to state whether the total is $4,200.00 per condo/apartment or, as the “message” has been construed by defendant, $4,200.00 for the entire job.  The evidence suggests that as of July 3, 2007 and weeks following that date, the majority of units were not complete, a factor militating in favor of the plaintiff.
4.  Gerald Dowden, Jr. testified that on or about July 3, 2007 he told Ernie Williams the price would be $4,200.00 for one building; however, Ernie Williams testified that while his recollection is “not good”, he understood that $4,200.00 was for the project which he construed to be a good price.  He promptly contacted his supervisor at Bryan Construction, Mr. Bryson, for approval.  The Court’s impression of Ernie Williams’ tone in his testimony regarding the price of $4,200.00 for the entire project was surprise – that he needed to gain approval from Mr. Bryson promptly before there was clarification by Dowden.

5.  There was no interim or periodic billing by Gerald Dowden, Inc. but instead an invoice at the conclusion of the job for $58,000.00 was presented to Bryan Construction, Inc. which, according to Mr. Bryson, was mistakenly paid by check but subsequently cancelled with a stop payment order.


Particularly in light of the fact there was no written contract, the Court believes that had there been interim billing as work progressed, any dispute between these companies, which had a history of working together, would have been amicably resolved.  


6.  Because there was no express contract, “no meeting of the minds”, no consent, as to price and scope of work, this Court concludes that the remedy for the plaintiff is grounded in La. C.C. art. 2298, which provides as follows:  

A person who has been enriched without cause at the expense of another person is bound to compensate that person.  The term “without cause” is used in this context to exclude cases in which the enrichment results from a valid juridical act or the law.  The remedy declared here is subsidiary and shall not be available if the law provides another remedy for the improvement or declares a contrary rule.
The amount of compensation due is measured by the extent to which one has been enriched or the other has been impoverished, whichever is less.


The extent of the enrichment or impoverishment is measured as of the time the suit is brought or, according to the circumstances, as of the time the judgment is rendered.


7.  The Court believes that the figures set forth in plaintiff’s Answers to Interrogatories are excessive and, in particular, the following amounts of (1) Field Overhead (10%), $3,440.00; (2) Overhead (20%), $7,572.00; and (3) Fee or “Profit” (10%), $4,543.20; are particularly unreasonable with the overhead/profit percentages of 10-15% referenced by Mr. Bryson being more reasonable and in accordance with market conditions.  The Court is not persuaded by the proposal of A.H. Recoulley, III of which he was careful to point out that the amount is what his firm (from Monroe) would charge to do the work in Shreveport, not an appraised value of the enhanced, mostly aesthetic value of the work.


8.  Although the plaintiff argues there was an express contract for $58,800.00 (plus) and alternatively argues in quantum meruit for $49,975.21 and defendants argue that the amount of $11,312.00 is appropriate, the Court – after carefully weighing all the circumstances
 – concludes that reasonable compensation for the work performed by Gerald Dowden, Inc. for Bryan Construction Co., Inc., is $34,419.00.  This amount is in accordance with CC art. 2298, as it is the amount Bryan Construction “was enriched or the other (Gerald Dowden, Inc.) has been impoverished”.  Therefore, there shall be Judgment in favor of plaintiff and against defendants in that amount with legal interest from date of judicial demand until paid and all recoverable costs of these proceedings.  
Any remaining incidental issue shall be addressed by stipulation or rule.
Counsel shall submit a formal Judgment in conformity with this ruling and in accordance with the La. Dist. Ct. R. 9.5.

Signed this 17th day of March, 2010 in Shreveport, Caddo Parish, Louisiana.








_____________________________ 








         SCOTT J. CRICHTON









DISTRICT JUDGE

DISTRIBUTION:

Ben E. Coleman, Counsel for Gerald Dowden, Inc.

John M. Madison, Jr., Counsel for Bryan Construction Co., Inc. and Travelers Casualty and Surety Company of America

� The defendants contend that this exhibit represents a comparable job performed in Lafayette and evidences both what an express contract should contain and a reasonable price.


� Ernie Williams no longer works for Bryan Construction; he now works for McInnis Brothers Construction.


� Factors militating in favor of defendant include:   (a) the parties should have had a clear agreement instead of a conversation memorialized by an ambiguous “message”, D1, which plaintiff (who has the burden of proof) prepared; (b) in light of this ambiguity, the plaintiff should have presented interim invoices as work progressed, instead of a large sum presented at the end of the project; and (c) Ernie Williams suggested that at the time of confection of D1 the other buildings were not completed leading one to infer that the scope of work would not have been known.  Further, the tone of surprise by Williams leads one to think the amount of $4,200.00 for the entirety of work ultimately done was clearly not the intent of the plaintiff.  But, a considerable factor militating in favor of plaintiff is that the defendant was enriched from the work done by plaintiff, and plaintiff was impoverished by the cost of material and labor expended.
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