DAVID AND PAM SIMMONS

:  NUMBER:  529,994 “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

LOUISIANA STATE UNIVERSITY

HEALTH SCIENCES CENTER, ET AL
:  CADDO PARISH, LOUISIANA

JUDGMENT ON PLAINTIFFS’ MOTION TO COMPEL

Having thoroughly considered the Plaintiffs’ Motion To Compel, filed February 5, 2010, the defendants’ opposition filed March 5, 2010, evidence adduced on March 15, 2010, written memoranda including the post hearing memorandum by plaintiff counsel, oral arguments, and for reasons assigned
, the Court concludes that the Motion to Compel should be granted in part and denied in part.  Accordingly:

IT IS ORDERED that the defendants produce David Simmons’ complete medical record regarding all medical treatment he has received at Louisiana State University Health Science Center Shreveport (LSUHSC).


IT IS FURTHER ORDERED that LSUHSC shall search for and endeavor to locate the laparotomy sponge and all consult notes and lab reports of every kind pertaining to David Simmons.

IT IS FURTHER ORDERED that the Motion, insofar as it requests a judicial declaration of a rebuttable presumption and adverse inference, is denied.


Signed this 17th day of March, 2010 in Shreveport, Caddo Parish, Louisiana.
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NOTICE OF JUDGMENT IN ACCORDANCE 
WITH LAW

� There are two troubling facts presented in this Motion:  (a)  Dr. Zibari did not send the surgical sponge to the lab for testing and it was apparently destroyed; and (b) the December 17, 2005 Surgical Consult note is missing.  However, notwithstanding the “troubling” nature of these two omissions, based on the testimony of Dr. Zibari, Beverly Wallace, and Dr. Timmer, the Court concludes that the discrepancies have been sufficiently explained such that this Court should not declare there to be a rebuttable presumption and adverse inference.  From a practical standpoint, such a presumption or inference is problematic in the context of a jury trial as such could easily be construed as a comment on the evidence by the Court.  Of course, full inquiry, examination and argument by plaintiff counsel is appropriate and counsel is certainly entitled to conduct full cross examination of any “adverse” witnesses with respect to this subject.  For these reasons, the Court declines to conclude that the adverse presumption should apply.





