BESSIE JACKSON FRANCIS

:  NUMBER:  521,793, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

QUEENSBOROUGH

NEIGHBORHOOD ASSOCIATION

:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held October 15, 2009.  The Court heard testimony from Bessie Jackson Francis, Jack C. Vaughn, and James Creighton and received into evidence numerous exhibits.  Further, the undersigned judge, accompanied by Messrs. Greenwald, Malone and Settle, inspected the subject house, examining each item on the Joint Exhibit 3, the “punch list”.  For reasons which follow, the Court concludes that the plaintiff has proven multiple redhibitory defects in her house and that damages should be assessed in the amount of $22,436.70 against Queensborough Neighborhood Association

In his amended and restated petition, plaintiff counsel alleged violations under four causes of action: (1) New Home Warranty Act; (2) Redhibition; (3) HUD Warranty; and (4) Ultra Vires Actions of Ms. May.  However at the close of evidence, plaintiff counsel dismissed all causes of action other than redhibition.  In his post trial brief, defense counsel has asserted that the plaintiff’s claim has prescribed under LSA – CC Art. 2534 (A)(2) inasmuch as the plaintiff purchased the home on April 22, 2005 and filed her lawsuit petition on June 3, 2008.  Noting that joint Exhibit 5 is a June 3, 2005 communication and “Repair List” from the plaintiff and a June 23, 2005 acknowledge-ment of receipt by Lola B. May, Executive Director of Queensborough Neighborhood Association, Inc., the Court concludes that the prescription exception asserted by defense counsel lacks merit and is therefore overruled.
On the issue of redhibitory defects there were two expert witnesses – Jack C. Vaughn, tendered by the defense and accepted by the Court as an expert in Commercial and Residual Construction, and James Creighton, tendered by the plaintiff and accepted by the Court as an expert in Contracting.  The Court finds that Mr. Vaughn, while well educated and qualified, is too narrow in what he deems to be poor and defective workmanship as well as his estimated costs of remediation while Mr. Creighton, well versed in Contracting, is overboard in his view of what constitutes poor and defective workmanship (more significantly what constitutes redhibitory defects) and is extravagant in what he believes is reasonable and necessary for remediation.  The Court accepts in part and rejects in part the opinions of each expert but is greatly aided by its own detailed inspection of the premises at 2700 Frederick Street.

After careful analysis of all of the evidence, the Court concludes that the following items constitute redhibitory defects and, accordingly, assigns a reasonable amount of money for repair:

1. Powder room door



$     700.00

2. Front door




$     700.00

3. Kitchen cabinets and counter tops
$  7,800.00

4. Roof (several shingles)


$     500.00

5. Fascia/soffitt repair and paint

$  4,000.00

6. Fascia boards/window frames

$  2,100.00

7. Vent openings



$     325.00

8. Front stoops



$     500.00

9. Upstairs bedroom squeaky floor

$     164.00

10. Patio door/laminate floor


$     900.00

11. Garage door 



$  1,008.25

12. contractor fee (20%)


$  3,739.45
Total:




$22,436.70

The Court does not believe that the kitchen cabinets/countertops, fascia/soffit, air vents, and window repairs etc. can be properly done other than as suggested by plaintiff counsel and his expert.  However the cost of repair (of these particular items) is adjusted to a reasonable amount.  Further, the Court believes that a contractor, as suggested by Creighton, and not a handyman, as suggested by Vaughn, is absolutely necessary to facilitate correction of these defects
.  Therefore, the contractor fee must be factored into the total amount.
The Court does not believe that the following items rise to a level of redhibitory defect: (1) Laundry room door; (2) Canopy area; (3) Siding; (4) Master bath door frame.
In conclusion, the new house at 2700 Frederick was purchased by Bessie J. Francis on April 22, 2005 and the certain defects listed above are clearly redhibitory.  Those defects continue to be obvious and obnoxious to Ms. Francis who has the right to expect more from the seller, Queensborough Neighborhood Association.  As always, the Court has endeavored to be completely fair to both parties in its assessment of monetary damages, an amount which is just and fair to both plaintiff and defendant.
Counsel shall prepare a formal Judgment in accordance with La. Dist. Ct. R. 9.5 as well as this Court’s conclusion of liability and damage assessment of $22,436.70.

Signed this 21st day of October 2009 in Shreveport, Caddo Parish, Louisiana.








______________________________








          SCOTT J. CRICHTON









 DISTRICT JUDGE

DISTRIBUTION:

John E. Settle, Jr., Counsel for Bessie J. Francis

Dannye W. Malone, Counsel for Queensborough Neighborhood Association

Joseph W. Greenwald, Jr., Counsel for Queensborough Neighborhood Association

� It is noted that the amended petition predicated on four causes of action, three of which were dismissed, prays for judgment in the amount of $50,000.00 plus attorney’s fees.  The report of James Creighton (Joint Exhibit 4) reflects a total amount of $42,500.00).  Plaintiff counsel’s argument in post trial brief is quantum in the amount of $27,301.80 while Queensborough Neighborhood Association has argued that the house can be reasonably and adequately repaired for less than $10,000.00.  Not unexpectedly, the fair, reasonable and just amount of proven damages is in between these amounts.


� It is noted that Mr. Vaughn, at one point, seemed to suggest that Ms. Francis could serve as her own contractor and manage these multiple repairs.  The Court totally disagrees with that suggestion.  The various and multiple defects are of a magnitude that a skilled contractor is necessary to oversee, manage and supervise this repair work. 





