CLAUDE SPARKS, ET AL


:  NUMBER:  531,645, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

UNITED TITLE AND ABSTRACT,

LLC, ET AL




:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


The Court has thoroughly reviewed the Motion For Summary Judgment and Exception of No Cause of Action, both filed November 13, 2009 by United Title and Abstract, LLC and First American Title Insurance Company and their Supplement to Motion For Summary Judgment filed December 8, 2009.  The Court has also reviewed the oppositions filed January 14, 2010 and the movers’ reply memoranda filed January 19, 2010.  After thorough consideration of the entire record, oral arguments of counsel on January 25, 2010, and for reasons which follow, the Court concludes that the Motion and Supplemental Motion For Summary Judgment should be granted
.


1.  On August 22, 2005 Glenda Smith Epps (individually and as agent) (Epps) executed a mineral lease in favor of St. Mary Land and Exploration Company (St. Mary) for a three year term.  The lease (recorded March 1, 2006) provided for a three year term, and was set to expire August 22, 2008.  The lease provided for a two year extension to which St. Mary could avail itself upon payment of a stipulated amount.


2.  On June 16, 2008 a real estate closing took place in which Epps conveyed the property to Claude Sparks and Linda Sparks (Sparks).


3.  The deed, prepared by United Title and Abstract, LLC, contained an error in that, while the buyer and seller agreed that the Sparks would receive 75% of the mineral rights with Epps reserving 25%, the deed reflected the converse – that the sellers (Epp) would retain 75% with 25% transferred to the buyer (Sparks).

4.  Assuming the truth of Teressa Mercer’s Affidavit – that in September 2008 she was authorized by XTO Energy, Inc. to make an offer to Sparks to lease the subject property - the offer was contingent on a title examination.  Of course, the title examination would have revealed the lease of the property between Epps and St. Mary plus the extension provision.


5.  Although documentary evidence of the extension of the mineral lease by St. Mary on March 31, 2008 is not filed of public record with the Caddo Parish Clerk of Court, a modicum of investigation by XTO in September 2008 would have revealed that the lease could be – and in this instance was - extended by St. Mary by payment of the stipulated amount.


6.  There is no requirement that the automatic extension be noticed in the public records, specifically the Caddo Clerk of Court, much like there is no requirement that there be notice of operations - or production - by a document being filed with the Clerk of Court
.  Such information could and would have been obtained by XTO in its due and diligent investigatory work prior to the mineral lease being executed.  Despite the September 2008 statements by Ms. Mercer, XTO would not have been able to lease the subject property because the property was – in August and September of 2008 – already under lease with St. Mary.


7.  The Epps/Sparks deed is in accord with R.S. 9:2721(C), which provides that “Anyone who acquires immovable property in this state…which property is subject to a recorded lease agreement that is not divested by the acquisition, shall take the property subject to all the provisions of the lease…provided that the lease was recorded prior to the recordation of the document which establishes the rights of the person who acquires the property”.


8.  The bottom line is that in September 2008, Sparks could not have legally entered into a mineral lease pertaining to the subject property with XTO because the property was already subject to the recorded lease with St. Mary.  The option to renew put the Sparks as well as XTO on notice of a potential claim against the property. Therefore, the substandard conduct of United Title in transposing the mineral rights percentage among the parties is irrelevant as the plaintiffs can not prove that this mistake caused them any damages. 
For the assigned reasons, that the plaintiffs cannot prove causation, there are no genuine issues of material fact and United Title and Abstract, LLC and First American Title Insurance Company are entitled to summary judgment as a matter of law.  In light of this Ruling, the Court need not address the peremptory exception.  Counsel shall submit a formal Judgment consistent with this ruling and in accordance with La. Dist. Ct. R. 9.5.


Signed this 27th day of January, 2010 in Shreveport, Caddo Parish, Louisiana.








____________________________








        SCOTT J. CRICHTON








          DISTRICT JUDGE

DISTRIBUTION:

Robert I. Thompson, Counsel for Claude Sparks and Linda Sparks

Steven E. Soileau, Counsel for United Title and Abstract, LLC

Joseph S. Woodley, Counsel for First American Title Insurance Company

� In light of this ruling on the dispositive Motion For Summary Judgment, the Court need not address the peremptory exception of no cause of action. 


� In Thomas v. Lewis, 475 So.2d 52 (La. App. 2 cir. 1985), the Second Circuit Court of Appeal addressed this particular legal issue and wrote the following:





On the basis of the public records doctrine, third persons need only to look to the public records to determine adverse claims.  


***


Where a recorded instrument has language that fairly puts a third person on inquiry as to the title and he does not avail himself of the means and facilities at hand to obtain knowledge of the true facts, he is to be considered as having bought at his own peril.


*** 


In the instant case, the public records reveal a valid recorded lease with an option clause under which the lessee could potentially renew the lease until 1991.


*** 


A recorded lease containing an option to renew puts the purchaser on notice of a potential claim against the property.  We conclude that the exercise of an option to renew under a recorded lease need not be recorded in order to have effect against third persons…





But, see Julius Gindi and Sons, Inc. v. E. J. W. Enterprises, Inc., 438 So.2d 594 (La. App. 4 Cir. 1983) in which the Fourth Circuit Court of Appeal wrote that it disagreed with Port Arthur Towing Co. v. Owens Illinois ,Inc. stating ‘we believe that this decision is incorrect… The duty to inquire should be limited only to recorded instruments because unrecorded instruments have no effect upon third parties’.  





Obviously, this Court is required to follow the jurisprudence of the Second Circuit Court of Appeal.
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