JAMEELAH RASHEED


:  NUMBER:  411,694, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

HARRAH’S SHREVEPORT

INVESTMENT COMPANY, INC.

:  CADDO PARISH, LOUISIANA

JUDGMENT ON PLAINTIFF’S MOTION TO IMPOSE EVIDENTIARY SANCTIONS AGAINST DEFENDANT


The Court has thoroughly considered the Motion to Impose Evidentiary Sanctions Against Defendant Due to Spoliation of Evidence, filed December 23, 2009, by Jameelah Rasheed and the opposition filed March 19, 2010 by Harrah’s Shreveport/Bossier City Investment Company, LLC, the applicable law, memoranda of counsel, and oral arguments of April 12, 2010.  For reasons assigned
, the Court concludes that the motion lacks merit and is therefore denied.  Accordingly:


IT IS ORDERED, ADJUDGED AND DECREED that the Motion to Impose Evidentiary Sanctions Against Defendant Due to Spoliation of Evidence is denied.


Signed this 13th day of April, 2010 in Shreveport, Caddo Parish, Louisiana.








___________________________








         SCOTT J. CRICHTON









DISTRICT JUDGE

DISTRIBUTION:

J. Allen Cooper, Jr., Counsel for Plaintiff Jameelah Rasheed

Samuel W. Caverlee, Counsel for Defendant Harrah’s Shreveport/Bossier City Investment, LLC.
� The accident occurred more than 15 years ago, on December 19, 1994, and the plaintiff filed a petition for damages one year later, on December 19, 1995.  While the plaintiff notified personnel at Harrah’s on the evening of her fall the plaintiff did not file a request for production until May 13, 2002 (almost 8 years after suit was filed, almost 8 years from today’s date).  The record evidences the fact that on December 19, 1995 Harrah’s was carrying out its business plan, which was to remove the ramp as it planned on substituting the larger boat, Shreve Star, for the smaller original boat, Shreveport Rose.  While the plaintiff reported the incident, she did not advise that she intended to seek redress in litigation.  As stated by the Second Circuit Court of Appeal in Lewis v. Albertson’s, Inc., 41234 (La. App. 2 Cir. 6/28/06) 935 So.2d 771:





A presumption may arise in the theory of spoliation of evidence when it is an intentional destruction of evidence for the purpose of depriving the opposing parties of its use.  Generally, a litigant’s failure to produce evidence that is available to him raises a presumption that the evidence would have been detrimental to his case.  However, this adverse presumption is not applicable when the failure to produce the evidence is adequately explained. 


***


Merely claiming spoliation of evidence does not relieve the plaintiff’s burden to prove that the cause of action exists, namely that Albertson’s is a defendant with the duty to preserve the chair at issue and the duty was breached.





The record evidences an adequate explanation for failure to produce the ramp.  Moreover, the circumstances do not come close to giving rise to what this Court believes, at best, to be the limited tort of spoliation.  Plaintiff counsel can vigorously cross examine Harrah’s witnesses on their destruction of the ramp and on their failure to photograph or video-tape the ramp following the plaintiff’s report of the incident, more than 15 years ago.





