RICHARD ADCOCK



:  NUMBER:  502,160, “B”

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

JAMES H. EWING, JR. AND

AMY EWING




:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


The Court has for consideration a Motion for Summary Judgment filed by James H. Ewing, Jr. and Amy Ewing on August 26, 2009 and a Motion For Summary Judgment filed September 11, 2009 by Richard Adcock.  Following a thorough review of the summary judgment record as to both motions, including affidavits and the transcript of the confirmation of default held on April 11, 2005, applicable law, arguments of counsel and for reasons set forth, the motion by the Ewings is granted.  In light of that finding– and obviously – the motion by Richard Adcock is denied.


The Ewings filed suit against Mr. Adcock on June 24, 2004 and Mr. Adcock was personally served on August 25, 2004.  In attempting to enter a preliminary default against Mr. Adcock, the assistant for the Ewings’ lawyer checked the dismissal box on the minute clerk’s drop slip instead of the default box.  Once that mistake was realized, a second minute clerk slip was executed with the default box properly checked.  Significantly, the clerical mistake is not legally tantamount to a judgment of dismissal, and months after the preliminary default of Mr. Adcock, the case was set for hearing.  Although the permanent clerk’s assignment was Section “C”, then Judge Charles R. Scott, the confirmation proceeding was heard in Section “B”, Judge Jeanette Garrett.  The undersigned judge notes that for at least the last three decades that he has either been a practicing lawyer (10 years) or a judge (20 years), it is the custom of the First Judicial District, that when the assigned civil judge has a jury trial or is unavailable, the Clerk of Court randomly sets a confirmation of default hearing before another available civil judge.  There is no suggestion that in the Ewing/Adcock matter there was any untoward action as such is routine practice.  Following the hearing and Judgment of April 12, 2005, the Clerk mailed the Notice of Judgment in accordance with law.  No post judgment motion was filed nor was an appeal filed.  The Judgment became final in late June 2005.  On April 10, 2006, faced with an unappealable final judgment, Mr. Adcock filed a Petition for Nullity of Judgment (which appears to be one day before the prescriptive period).  
Having addressed and ruled upon the minute clerk drop slip and the judge assignment issues, the Court now addresses the final issue set forth in Mr. Adcock’s petition (1) that the allegations in the petition do not set forth facts so as to establish a cause of action against Mr. Adcock individually and (2) that the evidence adduced on April 11, 2005 was insufficient to sustain a judgment.  It is possible that a peremptory exception of no cause of action as to Mr. Adcock individually could have been sustained.  Furthermore, in reviewing the transcript, this undersigned judge is inclined to believe that there was insufficient evidence adduced to sustain a judgment against Mr. Adcock personally.  The fact that Mr. Ewing tendered cash to Mr. Adcock would not be a sufficient basis for a court to conclude alter ego status and/or piercing of the corporate veil.  This judge is also inclined to believe that there must be a predicate ruling in which the plaintiff prevails against the corporation before a finding is made against an individual, personally.  However, insufficiency of evidence/failure to establish a prima facie case in confirming a default is not a valid basis to nullify a judgment.  
Accordingly, there are no genuine issues of material fact and the Ewings are entitled to judgment as a matter of law.  Obviously, having reached this conclusion, the Court need not address the merits of Mr. Adcock’s motion other than to state that it is denied.


Counsel shall submit formal judgments (one each per motion) consistent with this ruling and in accordance with La. Dist. Ct. R. 9.5.


Signed this 21st ay of January, 2010 in Shreveport, Caddo Parish, Louisiana.








____________________________








        SCOTT J. CRICHTON









DISTRICT JUDGE

DISTRIBUTION:

L. Havard Scott, Counsel for Richard Adcock
J. Todd Benson, Counsel for James H. Ewing, Jr. and Amy Ewing
