MIRIAM STAGNER UPCHURCH,

   :  NUMBER:  510,794, “B”
AMANDA UPCHURCH CAPAROSSI,

AND JOHN DAVID UPCHURCH

VERSUS




   :  FIRST JUDICIAL DISTRICT COURT

STATE OF LOUISIANA THROUGH THE

LOUISIANA DEPARTMENT OF

TRANSPORTATION AND DEVELOPMENT,

THE CITY OF SHREVEPORT, AUSTIN

BRIDGE & ROAD, INC., UNITRIN AUTO

AND HOME INSURANCE COMPANY and

RISHAIDA ROCHELLE TRAPANI

   :  CADDO PARISH, LOUISISANA

RULINGS ON MOTIONS


The Court has considered the following motions:

1. Motion For Summary Judgment on Behalf of Protection Services, Inc. (PSI), filed February 23, 2009;

2. Motion For Summary Judgment by Travelers Property Casualty Company of America (Travelers), filed February 13, 2009;

3. Motion For Summary Judgment by Austin Bridge and Road, Inc. (Austin Bridge), filed February 23, 2009;

4. Motion For Summary Judgment by State of Louisiana, Department of Transportation and Development (DOTD), filed June 22, 2009;

5. Motion For Summary Judgment by Arch Specialty Insurance Company (Arch), filed September 10, 2009; and
6. Motion For Summary Judgment on behalf of the City of Shreveport (the City), filed July 14, 2009.
Having considered the six motions, their exhibits, the oppositions with their exhibits, the voluminous record, applicable law, memoranda, oral arguments of November 16, 2009 and for reasons which follow, the Court concludes as follows:

With respect to PSI and Travelers and following review of the Affidavit of L.J. Langlois and the Master Subcontract Agreement, and as set out in PSI’s memorandum, the Court concludes that:

(1) PSI merely rented traffic control materials, including temporary signs, cones and barricades to the general contractor, Austin Bridge, for use at the subject construction site;

(2) PSI did not perform any of the construction work at the site;

(3) PSI did not create or engineer the traffic control plan for the site;

(4) PSI did not determine the number, type and placement of the warning devices;

(5) PSI did not create or engineer the signage, traffic controls or determine the speed limit for the site;

(6) PSI was not required to place any signs controlling traffic at the site where the collision occurred as the area of construction was several hundred feet away from the site where the collision occurred.

Based on the above findings, the Court concludes that PSI is entitled to summary judgment in its favor
.

Travelers is the insurer of PSI.  It is clear that a plaintiff’s right against an insurer under the direct action statute is derived from the plaintiff’s right against the tortfeasor; the plaintiffs do not have any greater substantive rights against Travelers than they have against PSI.  Accordingly, Travelers is entitled to summary judgment in its favor.

In evaluating the Motion by Austin Bridge, the Court has considered all of its exhibits including, but not limited to, the Affidavits of Tony Stehling, the depositions of various lay witnesses, the numerous cases on presumption of liability for left turning motorists, along with the alternative arguments (1) that plaintiff driver was solely at fault; and/or (2) that the two drivers were comparatively at fault for the occurrence of the accident.  In response, plaintiff counsel has cited numerous exhibits including, but not limited to, the Affidavit of his expert, Alan Parham, coupled with his legal argument on comparative fault.  Notwith-standing the fact that there is clear and perhaps considerable fault on behalf of Miriam Stagner Upchurch, arguable fault on behalf of Linda Trapani and that the accident site was beyond the construction site, there are genuine issues of material fact that militate in favor of a trial on the merits as to Austin Bridge.  Specifically, the issues include whether there was appropriate planning done of the construction site (whether authorized by DOTD, or not), and whether there was potentially dangerous channeling of vehicles into one lane without any change in the 55 mile per hour speed limit and without specific warning devices.  As the general contractor, Austin Bridge had the duty to appropriately mark, barricade, and/or warn the public of conditions in or around the construction site which pose an unreasonable risk of harm.  The opinion/findings set forth in the Affidavit of Alan Parham present genuine issues of material fact which a jury should weigh and consider in its obligation to either find the plaintiff 100% at fault or comparatively at fault with one or more defendants.  For purposes of this motion, Austin Bridge and DOTD have – either implicitly or explicitly – cast a degree of fault at each other.  Accordingly the Motion For Summary Judgment filed by Austin Bridge shall be denied.
In its motion, the DOTD asserts that it is entitled to summary judgment on two grounds:  (1) that DOTD does not maintain custody or control over the intersection or traffic control devices where the accident took place; and (2) that the construction area on Clyde Fant Parkway was not a cause in fact of Ms. Upchurch’s injuries.  However, the Court finds that the Affidavit of Alan Parham sets forth genuine issues of material fact with regard to speed, changing/channeling traffic from two lanes to one lane and appropriate oversight at the construction site.  The Affidavit by Tony Stehling (submitted by Austin Bridge) is evidence of custody and control of DOTD at the construction site and strongly suggests potential fault committed by DOTD.  The Court is of the view that what Austin Bridge and DOTD did, or did not do, at the construction site arguably impacted the traffic dynamics at the accident site, as more fully opined by Mr. Parham.  The DOTD suggestion that it did not have custody or control at the area of state highway at the construction site is not at all supported by the summary judgment evidence.  Accordingly the summary judgment motion by DOTD is denied.

Arch Specialty Insurance Company is the insurer for DOTD.  The same legal concept that benefits Travelers, as insurer for PSI, also applies to Arch.  Because genuine issues of material fact exist as to the possible comparative fault of DOTD, the motion by Arch is denied.


Finally, regarding the motion filed by the City, the Court has considered the Affidavit of Michael Erlund, a traffic engineer for the City of Shreveport, who stated, in pertinent part, as follows:

The construction project which occurred on or about April 13, 2006 about which the plaintiff complains was a State of Louisiana construction project with the state having the exclusive right to make all construction related decisions including but not limited to barricading decisions and the posting of signs related to construction area speed limits if such were deemed appropriate by the State of Louisiana.

However, while the City may not have been responsible for the traffic control devices at the construction site, it does not deny responsibility for traffic control devices at the intersection/ accident site.  The Parham affidavit establishes his opinion that inadequate traffic devices at the intersection/accident site contributed to the accident.  Because there are genuine issues of material fact on whether there were appropriate traffic devices at the accident intersection, the Court must deny the City’s motion.  


Each defense counsel shall prepare a Judgment in accordance with this Court’s ruling and La. D. Ct. R.9.5.


Signed this 20th day of January, 2010 in Shreveport, Caddo Parish, Louisiana.








____________________________








         SCOTT J. CRICHTON









 DISTRICT JUDGE

DISTRIBUTION:

J. Patrick Hennesy
Alan Stegall, Counsel for Miriam Stagner Upchurch, Amanda Upchurch Caporossi and John David Upchurch

Penny Nowell

J. Martin Lattier, Counsel for Austin Bridge & Road, Inc.

Andrew H. Meyers, Counsel for Protection Services, Inc. and American Guarantee and Liability Insurance Company

Jennifer McKay

A. M. Stroud, III, Counsel for City of Shreveport

Margaret L. Tooke
Shelby McKenzie, Counsel for Travelers Property Casualty Company of America

Ira J. Rosenzweig

Bruce R. Hoefer, Jr., Counsel for State of Louisiana Department of Transportation and Development 

Catherine M. Landry

Edwin G. Preis, Jr., Counsel for Arch Specialty Insurance Company

Michael T. Johnson

Brandon B. Williams, Counsel for Automobile Club, Inter-Insurance Exchange

� At oral argument, counsel for PSI asserted, “Whatever the cause, it can’t be PSI”, and “All I know, it’s not me”.  
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