SHREVEPORT POLICE OFFICERS
:  NUMBER:  505,140, “B”

ASSOCIATION LOCAL #75 AFL-CIO

AND MICHAEL CARTER, INDIVID-

UALLY AND AS PRESIDENT OF THE 

SHREVEPORT POLICE OFFICERS 

ASSOCIATION LOCAL #75 AFL-CIO

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

HONORABLE CEDRIC GLOVER,

APPOINTING AUTHORITY, AND
CITY OF SHREVEPORT


:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


By this lawsuit, Shreveport Police Officers Association Local #75 (the “Union”) and Michael Carter, individually and as president of the Union, seek declaratory judgment from this Court as follows:

To be able to publicly endorse and support and/or make public political statements on behalf of a candidate seeking to be elected to public office, after a vote of their membership regarding said issue, and to have its officers or spokesperson make such public endorsements or political statements on behalf of the association.

Through its counsel, the City of Shreveport and Honorable Cedric Glover in his official capacity as Mayor
 have contested the viability of this declaratory judgment action arguing that the case invites “judicial intrusion” into a political issue, which is not a justiciable claim suitable for this Court to address.  While reiterating his request for dismissal on jurisdictional grounds, defense counsel conceded at trial that the plaintiffs are correct on the merits yet argued in post-trial brief that the evidence is “woefully deficient”.  


Trial was held November 2, 2009.  The Court heard testimony from Cpl. Mike Carter, Cpl. Terrance LeSane, Captain Craig Mulford, Melinda Livingston, Chief Henry Whitehorn, Captain Stacy Birdwell and Lt. Larry “Moe” Cunningham.  After thorough and careful consideration of the applicable law, evidence, arguments of counsel, and for reasons which follow, the Court concludes that the Union’s claims do present a justiciable claim suitable and appropriate for declaratory judgment and that the Union may publicly endorse and support and/or make public political statements on behalf of a candidate seeking to be elected to public office in an appropriate manner after a vote of their membership.  

First, addressing the justiciability and jurisdiction arguments asserted by defense counsel, the Court concludes that, based particularly on the testimony of Cpl. Carter, Cpl. LeSane and Chief Whitehorn, all described more fully below, there is a justiciable controversy sufficient to meet the legal requirements for a declaratory judgment action
.

Next, in addressing the merits of this case, a summary of testimony is appropriate:


Cpl. Mike Carter, a Shreveport police officer for 13 years and president of the Union for almost the past 10 years testified:
· Shreveport Police Officers Association Local #75 AFL-CIO has been in existence since 1968 and currently has approximately 440 members;

· The Union maintained a practice of making endorsements until 2001, when former Chief of Police Mike Campbell advised Union members that Union endorsements violated the law and he would seek disciplinary action against those in violation;

· The applicable penalty for violation of La. R.S. 33:2504 is termination, not “progressive discipline”; and 
· The Union members, fearful of being in violation of the law, voted to bring this declaratory judgment action
.  
Cpl. Terrance LeSane, a Shreveport police officer for 9 years and treasurer of the Union, testified similarly to Cpl. Carter.  Cpl. LeSane emphasized that the uncertainty in the law, the fact that there is no written order by Chief Whitehorn, and the fear by Union members of the drastic penalty of termination in the event of violation of La. R.S. 33:2504 led to the decision to bring this action.
There was a stipulation that Shreveport Police Officer Jimmy Ray’s testimony would be in accord with that of Cpls. Carter and LeSane.
Captain Ronald Craig Mulford, a member of the Shreveport Fire Department for many years and member of the Shreveport Fire and Civil Service Board for almost a decade, testified that the Board only rules on actual complaints and does not render advisory opinions.  Captain Mulford underscored the uncertainty in the law and the risk of the Union endorsing a candidate - as any citizen can file a complaint which can result in termination.  
Melinda Livingston, of the Office of State Examiner for Fire and Police Civil Service, routinely advises boards and appointing authorities as to the intricacies of civil service law.  Ms. Livingston urges civil service employees to exercise “very much caution” when endorsing candidates for public office through their respective unions because of the mandatory penalty of termination in the event of violation.  She further testified of her concern of Union members utilizing third party non-civil service employees to express the endorsement as it “doesn’t necessarily insulate the officer of the union.”
Henry Whitehorn, Chief of Police of the Shreveport Police Department, testified:

· that endorsements of a candidate expressed by a member of a classified civil service employee on behalf of the Union would subject that Union member/employee to termination and ineligibility for classified service for 6 years;

· that, drawing from his service with the Louisiana State Police for over 28 years, Chief Whitehorn deems it permissible for the Union to have a non- classified employee as Executive Director who would be able to permissibly express endorsements of the Union, consistent with the practice of the Louisiana State Police.
Captain Stacy Birdwell, a classified civil service employee of the Shreveport Fire Department for 29 years and officer with the Shreveport Firefighters Association #514 for at 
least two decades (the last 3 years of which he has served as President), provided the following testimony:
· the Shreveport Firefighters Association #514 routinely endorses political candidates;

· in the past 20 years there has not been any complaint or allegation of a violation of the civil service laws against a Shreveport fireman;

· the Chief of the Shreveport Fire Department has “never advised” the fire Union “to be involved or not involved” in political endorsements;

· once a vote is properly taken, the Union issues a public letter of endorsement; 

· Captain Birdwell or another designated Union member in plain clothes will usually publicly communicate the endorsement to the media or civic groups.
Lt. Larry “Moe” Cunningham has served the Shreveport Police Department for the past 24 years.  Although he was a member of the Union for 17-18 years, he resigned his membership about 7 years ago because he was “unhappy with current leadership”.  Lt. Cunningham believes the Union should have the ability to make public endorsements but expressed concern over individual classified civil service employees making statements on behalf of the Union.

Article 10, Section 9(A)  of the Constitution of the State of Louisiana of 1974 provides, in pertinent part:

No member of a civil service commission and no officer or employee in the classified service shall participate or engage in political activity; be a candidate for nomination or election to public office except to seek election as the classified state employee serving on the State Civil Service Commission; or be a member of any national, state, or local committee of a political party or faction; make or solicit contribution for any political party, faction, or candidate; or take active part in the management of the affairs of a political party, faction, candidate, or any political campaign, except to exercise his right as a citizen to express his opinion privately, to serve as a commissioner or official watcher at the polls, and to cast his vote as he desires.


La. R.S. 33:2504 (4) provides:

(4) No employee in the classified service shall (a) be a member of any national, state, or local committee of a political party, (b) be an officer or member of a committee of any factional, political club or organization, (c) be a candidate for nomination or election to public office, (d) make any political speech or public political statement in behalf of any candidate seeking to be elected to public office, or (e) take any part in the management or affairs of any political party or in the political campaign of any candidate for public office, except to privately express his opinion and to cast his vote.


There are two appellate cases applying La. R.S. 33:2504 (4) and an attorney general’s opinion interpreting it.  These are addressed in chronological order.  
In 1992 the Fourth Circuit Court of Appeal rendered Cannatella v. Department of Civil Service, 592 So.2d 1374 (La. App. 4TH Cir. 1992), writ denied, 92-0636 (La. 4/10/92), 596 So.2d 215.  The plaintiff, Sgt. Ronald Cannatella, was a classified civil service employee and president of the Police Association of New Orleans (PANO).  The membership of PANO voted to endorse a certain mayoral candidate; and as president of the Union, Sgt. Cannatella (1) appeared in a public forum, covered by the print and broadcast news media, and stated PANO’s endorsement; (2) made public statements of PANO’s endorsement which were videotaped by local television news; and (3) made statements which were reported in the local newspaper. Sgt. Cannatella was thereafter notified by the Superintendent of Police that he was charged with violation of the civil service rules.  Following administrative hearings, an appeal to civil district court in New Orleans and an appeal therefrom, the Fourth Circuit Court of Appeal concluded:

(1) That Sgt. Cannatella’s conduct as president of PANO does not fall within the ambit of political activities proscribed by the civil service rules;

(2) That the prohibition against political activity is exclusively limited to commissioners and classified civil service employees and officers;

(3) That the prohibition does not extend to a labor organization such as PANO, or its spokesperson, merely because its members are classified civil service employees; and

(4) That PANO is an entity which is distinct and distinguishable from its members.  An endorsement of a candidate for elective office by PANO through its president is not a personal endorsement of that candidate by Sgt. Cannatella.

In 1998, in an unrelated case, a lawyer requested an attorney general’s opinion as to the following question:
Whether a police union can endorse a candidate for public office through a civil service police employee as spokesperson of the police union, while an individual police officer, as a civil service employee, is prohibited from this activity.
After citing the relevant portions of La. R.S. 33:2504, the Attorney General wrote, in pertinent part:
…Nothing in these provisions deals with unions which are comprised of members who are civil service employees.  Therefore, since the endorsing of political candidates by a union is not proscribed by any law, it is allowed.  While Civil Service Rules may limit political activities of individual civil service employees, these rules do not extend to a labor organization or its spokesperson, who may be a civil service employee.  Reference should be made to Cannatella v. Department of Civil Service, 592 So.2d 1374 (La. App. 4 Cir. 1992), where the court held that an endorsement of a candidate for elective office by a union through its president is not a personal endorsement by a individual who is employed in the civil service.  The court went on to state that any statement made by a civil service employee during a union meeting is a private expression of the employee’s opinion which is specifically exempt from the constitutional prohibition.  Accordingly, the court in differentiating between civil service employees as private individuals and those acting as a spokesperson for a union, and what is prohibited by Civil Service Rules and the Louisiana Constitution of 1974 stated, “The prohibition against political activity is exclusively limited to commissioners and classified civil service employees and officers.  That prohibition does not extend to a labor organization such as PANO, or its spokesperson, merely because its members are classified civil service employees.

At this time, no other reported Louisiana cases address this issue.  This being the case, the Louisiana Constitution of 1974 and Civil Service Rules do not prohibit a civil service employee from acting as a spokesperson when the union is expressing its endorsement of a political candidate.  Therefore, the reasoning in Cannatella (supra) should assist in dealing with the issues you face.





La. Atty. Gen. Op. No. 98-464, 1999 WL 106945 (La.A.G.)
In 2001, the Louisiana Fifth Circuit Court of Appeal rendered Kenner Police Department v. Kenner Municipal Fire & Police Civil Service Board, 00-1080 (La. App. 5 Cir. 1/23/01), 783 So.2d 392, writ denied, 2001-0487 (La. 4/20/01), 790 So.2d 635.  In Kenner, five police officers, who comprised the executive board of the City of Kenner’s police union, voted to endorse and support a particular candidate for political office. The five board members did not obtain the approval of the entire Union before making this decision and, in fact, when notified of the executive board’s action, various Union members objected.  Nonetheless, the board made the endorsement public and thereafter contributed union funds to the candidate’s campaign.  Following a formal investigation and citing La. R.S. 33:2504, the Appointing Authority terminated the five officers.  The Civil Service Board affirmed the action of the Appointing Authority both on the political endorsement and on the fact that executive board members had financially contributed to the candidate.  The district court affirmed the civil service board’s finding and an appeal followed to the Fifth Circuit Court of Appeal.  In affirming the district court and concluding that La. R.S 33:2504 had been violated, the appellate court relied on the following facts:  (1) as to the public endorsement issue, no formal vote or poll of the Union membership was taken so as to approve or disapprove of the endorsement; (2) as to the campaign contribution, the same five members of the executive board voted in favor and the issue was not brought before the membership; and (3) various members of the Union objected to the action of the executive board.  

The State Fifth Circuit wrote that “Cannatella is not controlling or binding in this court”, and it further wrote that Cannatella is significantly distinguishable as (1) there was absolutely no attempt by the five board members to bring the matter to a vote, notwith-standing vocal objection by Union members; and (2) there was action taken by this executive board, again over the objection of members, to make a financial contribution, clearly prohibited by La. R.S. 32:2504(3).  The bottom line in Kenner is that, by not consulting the membership, the five officers were acting on their own behalf; and since the officers were acting on their own behalf, the prohibition against political activity clearly applied to them.
To the extent one could deem there to be unsettled law between the circuit courts, it is clear that (1) the Supreme Court of Louisiana has not addressed the precise issue before this Court; and (2) the Second Circuit Court of Appeal has not addressed the precise issue before this Court.  Therefore, this Court concludes that Cannatella and the referenced Louisiana Attorney General Opinion constitute persuasive authority for the appropriate interpretation and application of La. R.S 33:2504.  Accordingly, this Court specifically concludes:
1.   The prohibition against political activity set forth in La. R.S. 33:2504 is
      exclusively limited to classified civil service employees and officers;
2. The prohibition against political activity set forth in La. R.S. 33:2504 does not
      necessarily or directly extend to Shreveport Police Officers Association Local 
      #75 or its authorized spokesperson merely because its individual members are
      classified civil service employees;
3. The prohibition against political activity set forth in La. R.S. 33:2504 does not extend to statements made by a classified civil service employee during a closed union meeting, as such is a private expression of the employee’s opinion;
4. Thus, it is permissible for Shreveport Police Officers Association Local #75  to have closed union meetings, in which the classified civil service employees discuss candidates for political and public office and vote on whether the Shreveport Police Officers Association Local #75 should endorse a candidate;
5. It is further permissible for the authorized spokesman for Shreveport Police Officers Association Local #75 (after reasonable notice and duly authorized votes are taken) to issue a written statement on Union stationary setting forth the endorsement, signed by a classified civil service employee in his designated position as spokesman for the entity; and

6. Finally, it is permissible for the authorized spokesman for the Shreveport Police Officers Association Local #75 to make public statements of the endorsement (as previously done by NOPD Sgt. Cannatella in New Orleans and as currently and routinely done by SFD Captain Stacy Birdwell in Shreveport) as long as the classified civil service employee is not in uniform and makes it unmistakably clear that the endorsement is that of the Shreveport Police Officers Association 
Local #75, not his own or that of any individual classified civil service employee
.
Accordingly, Judgment shall be rendered in favor of Shreveport Police Officers Association Local #75 AFL-CIO and Michael Carter, individually and as president of the Shreveport Police Officers Association Local #75 AFL-CIO, and against Honorable Cedric Glover, Appointing Authority and City of Shreveport.


Counsel shall prepare a formal Judgment consistent with these conclusions and in accordance with La. D. Ct. R. 9.5.

Signed this 15th day of January, 2010 in Shreveport, Caddo Parish, Louisiana.








______________________________









SCOTT J. CRICHTON









    DISTRICT JUDGE

DISTRIBUTION:

Eron J. Brainard – Counsel for Shreveport Police Officers Association Local #75 and Michael Carter

A.M. Stroud, III, Counsel for The City of Shreveport and Honorable Cedric Glover

Mary Winchell, Counsel for The Shreveport Municipal Fire and Police Civil Service Board

� Honorable Cedric Glover, in his capacity as Mayor of the City of Shreveport, was substituted as a party defendant for the previous mayor, Keith Hightower.  Notwithstanding that Mayor Glover is a specific party to this case, defense counsel did not call him as a witness nor was the Mayor present in the courtroom during any of the proceedings in the case.  This Court, which has the highest regard for Mayor Glover, would have especially appreciated his testimony – and wisdom - as to the serious issues in this case; and his absence from these proceedings leads this Court to wonder whether defense counsel even notified him of the trial setting.  Nevertheless, the choice by defense counsel not to present the Mayor for testimony is especially troubling in light of the testimony of the Mayor’s appointed Chief of Police, in which Chief Whitehorn adamantly cautioned that any classified civil service employee, as spokesman for the Union, would be terminated for communicating a political endorsement.  In contrast, the Court notes the statements of defense counsel in which, contrary to the Chief and Melinda Livingston, he curiously agreed with the Union and Cpl. Carter on the merits of this case – and candidly conceded on the record that the Union, without much restriction:  (1) can make political public endorsements; and (2) can express those political public endorsements through a designated classified civil service employee as its designated spokesman.





� As evidenced by the incredibly divergent testimony – from Melinda Livingston to Chief Whitehorn and from Lt. Cunningham to Captain Birdwell – there is vast uncertainty among Union members and non-union members alike as to the extremely important issue in this case which makes this a worthy declaratory judgment action.


� The original Petition For Declaratory Judgment was filed August 8, 2006, and following the filing of several supplemental petitions, the lawyers finally set the case for trial on November 2, 2009 (more than 3 years after the filing of suit and approximately 8 years after the Union stopped making public political endorsements).  During the 3+ years that this case was pending, in accordance with La. D. Ct. R. 9.14, either counsel could have requested a scheduling conference at which a trial date would have been set within 6 months.  Although the case had to be continued once due to illness of the judge, it would have been preferable for it to have been addressed more expeditiously.


� This Court urges extreme caution to the Shreveport Police Officers Association Local #75 in the following two respects:  (a)  The voting procedure should be carefully defined, delineated and scrupulously honored to make certain that all Union members have notice and the opportunity to cast one (and only one) vote so as to assure integrity and reliability of the results and to avoid a situation anywhere close to that which occurred in the Kenner case; and (b) Although this ruling – much like the Cannatella ruling - doesn’t require it, the designated Union spokesman would be well-advised to communicate an endorsement only in writing.  Alternatively, when speaking to the media or civic groups, the spokesman (if he is a classified civil service employee) must wear plain clothes without any insignia of civil service employment.  Finally, the Union spokesman should make it unmistakably clear that the endorsement is that of the Union, not that of any classified civil service employee.  These precautionary steps should insulate the classified civil service employee who is acting in the capacity of Union spokesman from what occurred in the Kenner case.
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