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REASONS FOR JUDGMENT


Trial was held December 7, 2007.  The Court heard testimony from Kathy Lathon, Bobbie Lathon, Elecia Lathon and Derrick Lathon, and received photographic evidence depicting the site of the plaintiff’s fall along with a small rug and anti-skid mat (either similar to or the same as that which was on the floor April 6, 2005).  The Court received into evidence the videotaped depositions of Eddie Lathon and Roderick Lathon.  After thorough review of the applicable law and evidence and for reasons which follow, the Court concludes that the plaintiff, Kathy Lathon, has not carried her burden of proof and therefore judgment shall be rendered in favor of Eddie Lathon and State Farm Fire and Casualty Company.


On Wednesday, April 6, 2005, while at the home of the insured Eddie Lathon at 3946 Bernstein, Kathy Lathon slipped and fell.  She sustained injuries including, but not limited to, a broken ankle which required surgery and “pins and plates”, which remain in her ankle.  It is undisputed that at the time of the fall, Ms. Lathon was proceeding down a hallway of the Eddie Lathon home while carrying young Derrick Lathon, who at the time weighed about 40 pounds.  According to the plaintiff, she playfully “twirled” little Derrick as she walked down the hallway towards the laundry room. According to Elecia Lathon and her court demonstration, the plaintiff was turning, “running kinda sorta” and whimsically twirling the baby Derrick in a somewhat circular and fanciful fashion as she proceeded down the hall.  Kathy Lathon testified that she slipped on the rug and the “slick glass tile” floor.  Instinctively, she would have used her hands to “break” the fall but, because she was holding the baby, her first concern was making certain that the baby was not hurt, which she naturally did at her expense.  Her ankle was fractured in two places, necessitating surgery later that week followed by extensive physical therapy.  As stated previously, she has “pins and plates” in her ankle to this day as a result of the 2005 fall.  While the plaintiff and Bobbie Lathon seemed to indicate that there was no anti skid mat under the rug, Derrick Lathon, who had cleaned the area earlier that day, was adamant that there was an anti skid mat, similar or identical to the one admitted into evidence, under the small rug upon which the plaintiff slipped.  The Court accepts Derrik Lathon’s testimony on that issue.
Roderick Lathon’s deposition was admitted into evidence.  He was in the den at the time the accident occurred (12:11) and he therefore did not see Kathy fall. (7:13).  Roderick stated that he was familiar with the rug on which Kathy Lathon slipped (8:2-4).  Roderick’s mother had purchased non-skid material to place under the rug at either Lowes or Home Depot (13:24), and he placed the non-skid material his mother purchased underneath the rug (8:12-5, 9:10). According to Roderick, there were no prior accidents with respect to the rug’s placement in the hallway (9:14-22). 

The deposition of Eddie Lathon was also admitted into evidence.  Mr. Lathon stated that several friends and family members were at his house on April 6, 2005, the day of the accident (4:11). Mr. Lathon was sitting upstairs with other family members when he was informed that Kathy Lathon had fallen in the downstairs hallway (11:11-20)(18:14). As soon as Mr. Lathon was informed that Kathy fell he made his way downstairs (19:6) and found Kathy on the floor sitting on top of the rug (15:7). Mr. Lathon and another family member helped Kathy up and placed her in a chair (15:3). Kathy Lathon then informed Eddie that she fell as she was running with the baby (15:8-10) in an attempt to escape from Eleric Hubbard (17:10). Eleric Hubbard is Mr. Eddie Lathon’s wife’s sister’s son (5:40). Kathy Lathon was attempting to escape from Mr. Eleric Hubbard because Eleric was sick and she did not want him to touch the baby (11:12-18).  Prior to the accident, Kathy Lathon was a regular guest as his home (6:9). According to Mr. Lathon, Kathy had been visiting the home since she was a small child (7:1) - since February of 1977 (7:5).  Eddie Lathon testified that anti-skid material was placed under all of the rugs in his home (10:18), including the one Kathy slipped on (10:22-24).  He could see the anti-skid mat protruding from underneath the rug as Ms. Kathy Lathon sat atop of it after her fall (22:6-7; 22:9-10).

Louisiana Civil Code Article 2317.1 provides in pertinent part:

The owner or custodian of a thing is answerable for damages occasioned by its ruin, vice, or defect, only upon a showing that he knew or, in the exercise of reasonable care, should have known of the ruin, vice, or defect which caused the damage, that the damage could have been prevented by the exercise of reasonable care and that he failed to exercise such reasonable care.


A slip and fall plaintiff must prove that the defendant had custody of the thing causing the injury, that the thing contained a defect, that is, a condition creating an unreasonable risk of harm, and that the defective condition caused plaintiff’s injury.  The owner or custodian of a thing is answerable for damages occasioned by its ruin, vice or defect only upon a showing that: (1) he knew or, in the exercise of reasonable care, should have known of the ruin, vice or defect which caused the damage; (2) the damage could have been prevented by the exercise of reasonable care; and (3) he failed to exercise such reasonable care.  Littlefield v. Iberia Bank, 1334 (La. App. 5 Cir. 3/15/05) 900 So.2d 92 5 and Johnson v. City of Monroe, 38388, (La. App. 2 Cir. 4/7/04), 870 So.2d 1105.  Proof of knowledge of the defect is required.  The mere fact that a thing is defective or creates a hazard does not necessarily mean it is unreasonably dangerous.  The key word is “unreasonable.”  The plaintiff must show the risk created was unreasonable under all the circumstances.  Evidence of absence of other accidents at the same place is relevant and admissible as tending to show that such place was not dangerous and that defendant did not have actual or constructive knowledge of a dangerous condition.  See generally, Reitzell v. Pecanland Mall Associates, 37524, (La. App. 2 Cir. 8/20/03), 852 So.2d 1229.

There is no doubt that Kathy Lathon is a very nice and honest person.  However, based on the evidence presented, the Court is unable to conclude that the hallway, tile floor, or rug constituted a vice, defect or defective condition constituting an unreasonable risk of harm.  The plaintiff was understandably engaged in playful conduct with baby Derrick.  She was not focused on the rug; she slipped and hit the floor.  As Kathy Lathon testified, while seeking to protect the child, she was unable to break the fall and the result was a serious injury.  However, under these circumstances, it was not the legal fault of the homeowner, Eddie Lathon.  Accordingly, the Court renders judgment in favor of defendant Eddie Lathon and State Farm Mutual Insurance Company and against plaintiff Kathy Lathon.


Counsel shall submit a formal Judgment in accordance with this Court’s conclusion and in conformity with La. Dist. Ct. R. 9.5.

Signed this 10th day of December, 2009 in Shreveport, Caddo Parish, Louisiana.








_____________________________







        SCOTT J. CRICHTON








            DISTRICT JUDGE
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