BARBARA W. DAVIDSON


:  NUMBER:  529,233

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

BROOKSHIRE GROCERY

COMAPANY




:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT ON MOTION FOR SUMMARY JUDGMENT (FILED JUNE 30, 2009) BY DEFENDANT BROOKSHIRE GROCERY COMPANY

The Court has considered Defendant Brookshire Grocery Company’s Motion for Summary Judgment, filed June 30, 2009, its supporting memoranda and attached exhibit, the plaintiff’s response filed September 17, 2009, its supporting memoranda and exhibits, as well as the applicable law and oral arguments of counsel on September 28, 2009.  For reasons contemporaneously assigned, the Court concludes that the Motion should be granted.


Barbara W. Davidson entered the Brookshire Grocery store located at 3000 North Market on March 27, 2008. While there shopping for produce Mrs. Davidson allegedly slipped and fell on an accumulation of water and produce leaves. A security camera positioned above the produce section captured the slip and the resulting fall. The Court had the opportunity to review the security camera footage, but due to poor image quality was unable to determine if in fact there was an accumulation on the floor and if the accumulation was the cause of Mrs. Davidson’s awkward fall. Mrs. Davidson is seeking damages caused by the fall.


Neither side disputes that LSA-RS 9:2800.6 is the governing statute in this case. A person who brings a claim for an injury sustained in an accident due to a condition existing on the merchant’s premises must prove that: (1) the condition presented an unreasonable risk of harm that was reasonably foreseeable; (2) the merchant either created or had actual or constructive notice of the dangerous condition; and (3) the merchant failed to exercise reasonable care. LSA-R.S. 9:2800.6(B). Failure to prove any of these required elements will prove fatal to a plaintiff’s claim. Bell v. American General Inv. L.L.C. 40,117 (La. App. 2d Cir. 9/21/05), 911 So.2d 408.  Undoubtedly Brookshire Grocery Company is a merchant, as defined by the statute, and Mrs. Davidson’s claim is predicated upon Brookshire’s breach of duty to her as a patron.


Plaintiff is unable to provide any evidence to satisfy the second enumerated element in the statute, which is that the merchant had either actual or constructive knowledge of the dangerous condition. The record is completely void of any evidence or allegation that Brookshire Grocery Company had actual knowledge of the accumulation. Counsel for Plaintiff argues the accumulation of water and produce existed for such a period of time so as to provide Brookshire Grocery Company with constructive knowledge of the condition, however, the Court finds absolutely no evidence whatsoever to support this assertion.  As a matter of fact, Mrs. Davidson’s deposition testimony indicates that she did not know how the water or leaves came to be on the floor
, nor did she know how long the substance had been there.
 Absent a showing of the temporal element, the statute does not permit the court to draw the inference that constructive knowledge exists. Howard v. Family Dollar Store, 40,282 (La.App. 2d Cir.10/26/05), 914 So.2d 118. LSA-RS 9:2800.6 (B) very clearly states that “the claimant shall have the burden of proving” each of the enumerated elements. Furthermore the jurisprudence explicitly recognizes that the statute places a significant burden of proof on any potential claimant. Robinson v. Brookshire’s 33,713 (La. App. 2nd Cir. 08/25/2001) 769 So.2d 639.


Brookshire Grocery Company need only to prove the absence of factual support for one or more essential elements of the adverse party claims. There is no evidence in this summary judgment record to establish the knowledge element of LSA-RS 9:2800.8 (B). Accordingly the Motion is granted.


Counsel shall submit a formal Judgment in accordance with this conclusion.


Signed this 20th day of October, 2009 in Shreveport, Caddo Parish, Louisiana.
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