KENT CARLISLE



:  NUMBER:  454,509, “B”

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

DR. F. DAN GRIFFEN, M.D.


:  CADDO PARISH, LOUISIANA

CIVIL JURY CHARGE


Members of the jury, you have heard the testimony and arguments of counsel.  It now becomes my duty to charge you as to the law and it will be your duty to take the law as I instruct you and apply it to the facts of the case.  You must carefully weigh and consider the testimony of the witnesses, and should not decide in favor of a party or on a particular issue simply because of the number of witnesses called in support of that party or that issue.  


You should not single out one instruction alone as stating the law, but you must consider the instructions as a whole.  As I told you at the beginning of the trial, I am not permitted to comment either upon what has or has not been proven, or upon which witnesses you should believe or not believe.  And you should disregard any remark made by the attorneys which you find to be inconsistent with the evidence in the case or the law as instructed by the Court.


In this case, the plaintiffs, Annie Scott, Mattie Bell and Elijah Griffen (children of the decedent, Emma Griffin) must have proven each essential element of his case by a preponderance of the evidence.  Proof by a preponderance of the evidence simply means that taking the evidence as a whole, the allegations have been established as more probable than not.  With regard to the claims against Dr. Walter Bounds, the essential elements the plaintiff must prove in this case are:

1) the applicable medical standard of care in this case, which is the degree of knowledge or skill possessed, or the degree of care ordinarily exercised by physicians in the specialty of general surgery at the time Dr. Dean Griffen rendered medical services to Kent Carlisle;

2) that Dr. Dean Griffen breached that standard of care in that he either lacked this knowledge or skill, or failed to use reasonable care and diligence along with his best judgment in the application of that skill at the time he rendered medical services to Kent Carlisle;

3) that the breach of the applicable medical standard of care resulted in injuries to the plaintiff that would not otherwise have been incurred.

In considering Dr. Griffen’s actions, his judgment must be considered in light of all the facts and circumstances with which he was confronted at the time of his decisions.  The applicable standard of care, skill and judgment which a physician should exercise in any given set of circumstances is not a matter ordinarily within the common knowledge or expertise of those of us who are not in the medical profession.  Louisiana law holds that the opinions of expert witnesses who are members of the medical profession and who are qualified to testify on the relevant subject are necessary to determine whether a defendant possessed the requisite degree of knowledge or skill or failed to exercise reasonable care and diligence.  Therefore, you should consider the expert medical testimony and give it what you believe to be the proper weight in determining whether the plaintiff has proven the applicable standard of care, and whether that standard was breached in this case.  The opinion of the medical review panel is a part of the evidence in this case for your review and consideration.  The opinion itself is not binding on you, and you should give the opinion such weight as you feel appropriate after having considered all the evidence in this case.  The standard of care to be provided by defendant is that which was ordinarily provided by a general surgeon.  It is the duty of Dr. Griffen in rendering medical services for the treatment of a patient’s illness or injury to exercise the degree of care, skill and judgment which was ordinarily exercised by general surgeons at the time of the treatment was rendered to Kent Carlisle under like or similar circumstances.  A physician is not required to exercise the highest degree of care possible.  His duty is to exercise the degree of skill ordinarily employed by his peers under similar circumstances.   In a matter which is largely a judgment decision, if the treating physician follows a course of action sanctioned by authorities as equally qualified as those with opposing views, and his judgment is reasonable and in keeping with the accepted standard s of care, then the treating physician has been shown to have acted with reasonable care and diligence.  A physician faced with several acceptable courses of conduct is not negligent for failing to choose a course of conduct which, at a later time, may be shown to be a wiser course.  Dr. Griffen is not legally responsible for the medical treatment options or for the actions selected for Mr. Carlisle by any other health care provider.  In other words, Dr. Griffen is not liable for the actions or inaction of any other health care provider with regard to the treatment of Mr. Carlisle.  The treatment decisions made by the other health care providers are their responsibility. 

If you find that Dr. Griffen provided medical services with the degree of care, skill and judgment which was ordinarily exercised by surgeons at that time, then in that event, you must find Dr. Griffen met the appropriate standard of care as required by him by Louisiana law.  The fact that the plaintiff suffered any injury does not raise a presumption that Dr. Griffen was negligent.


A witness may be discredited or impeached by evidence that at some other time the witness has said something that is inconsistent with the witness’ present testimony.


If you believe any witness has been impeached and thus discredited, it is your exclusive province to give the testimony of that witness such credibility, if any, as you think it deserves.


If a witness is shown to have knowingly testified falsely concerning any material matter, you have the right to distrust such witness’ testimony in other particulars and you may reject all the testimony of that witness or give it such credibility as you may think it deserves.


If you find that the plaintiffs have proven that Dr. Griffen breached the applicable medical standard of care, then you must next consider whether that breach resulted in injury to Kent Carlisle that would not otherwise have occurred.  The fact that I instruct you on the law of damages as well as on other matters, is not to imply or suggest that the Court intends to express any opinion as to whether or not damages should be awarded.  That question is solely for you, the jury, to decide.


Under our law, you may consider an award of damages for Kent Carlisle claims of past and future physical pain and suffering, mental anguish and loss of quality or enjoyment of life.  


These items of general damages are difficult to measure in dollars and cents.  You must carefully weigh the evidence and determine the amount of such damages, if any, according to your very best judgment and experience.  A party who has suffered damages should not be denied recovery simply because the damage cannot be measured with exactitude.


In awarding damages, no one should be allowed to unjustly enrich themselves at the expense of another.  All persons stand equal before the law and are to be dealt with as equals.  You should not be governed by passion, prejudice, sympathy or any motive other than a fair and impartial consideration of the evidence.  Damages should not be awarded on the basis of speculation and conjecture, and any award of damages should not include anything for the payment of court costs, income taxes, interest or attorney’s fees.


After you retire to begin your deliberations, you may request and take with you to review, certain exhibits received in evidence.  If necessary, you may contact me through the bailiff to clarify or repeat any charge as to the law which you do not understand.


You were told at the beginning of the trial that you were not to discuss the case among yourselves.  That restriction is now removed.  It is now your duty to consult with one another and to deliberate.  You each must decide the case for yourself, but you should do so only after a consideration of the case with your fellow jurors, and you should not hesitate to change an opinion when you are convinced that you are wrong.


You will elect one of you as foreman of the jury.  The duty of the foreman is to conduct your deliberations, and after you have arrived at a verdict, to write that verdict on the form provided, sign it, and speak for you when you return to the open courtroom.


Nine of the twelve of you must concur or agree in order to return a verdict in this case.  It is immaterial whether the foreman is one of the concurring nine or not.


You will be handed a form of verdict to be completed in this case. The bailiff will lead you to the jury deliberating room.
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